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HISTORY OF THE PROCEEDING
On March 8, 2004, Sheila R. Wilson (Complainant) filed a formal complaint (Complaint) against PECO Energy Company (Respondent) alleging an inability to pay her electric bills.  This case is an appeal from a Bureau of Consumer Services (BCS) decision on Complainant’s informal complaint.  On April 5, 2004, Respondent filed an answer denying the material allegations in the Complaint.

By Telephone Hearing Notice dated June 23, 2004, this case was assigned to me and a telephonic hearing was scheduled for October 19, 2004.  Complainant, however, requested a continuance, which was granted, and the hearing was rescheduled for March 7, 2005. This case was conducted pursuant to 52 Pa. Code §56.174.  
The telephonic hearing was held on March 7, 2005.  Complainant appeared pro se and testified.  Lisa Lutz, Esq. appeared on behalf of Respondent, presented the testimony of Louis DuBois (a regulatory assessor for Respondent), and introduced three exhibits, which were admitted into evidence.  The hearing was audio taped.  The record closed at the conclusion of the hearing.  
FINDINGS OF FACT
1.
Complainant is a residential electric and heating customer of Respondent. She resides at 1516 Clifton Avenue, Sharon Hill, PA. 19079.
2.
Complainant’s household includes herself and her two sons ages 14 and 15.
3.
Complainant’s household monthly income is approximately $1,195.  That amount includes $900 in child support, $268 in Social Security Income (SSI) and $27 from the Pennsylvania Department of Public Welfare. 
4.
Complainant is enrolled in Respondent’s CAP Rate Program.  As a CAP Rate customer, she receives a 50% discount off her first 500 kwh of electricity usage each month.  
5.
On February 2, 2004, BCS rendered a decision on Complainant’s informal complaint.  BCS required Complainant to pay to Respondent $1,000 by March 4, 2004, and then beginning April 2004, monthly pay a special budget amount of $137 (regular budget amount of $122 plus $15 toward her arrears).  (PECO Ex. 3 at 2).  


6.
Complainant failed to comply with the BCS decision. 



7.
Complainant last made payment on her account on July 9, 2003, in the amount of $75.  A Low Income Home Energy Assistance (LIHEAP) cash grant in the amount of $94 was applied toward her account on April 13, 2004.  (PECO Ex. 1 at 1, 2).
 

8.
As of the hearing on March 7, 2005, Complainant’s average monthly bill was $108 and her calculated budget bill was $119.


9.
As of the hearing on March 7, 2005, Complainant’s outstanding account balance was $3,969.45.  (PECO Ex. 1 at 3).
DISCUSSION
As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof. 66 Pa. C.S. §332(a).  To satisfy this burden, Complainant must demonstrate that Respondent violated Pennsylvania public utility law.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992), Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.



In the present case, Complainant testified that she cannot afford to make payments in accordance with the BCS decision on her informal complaint.  In a decision issued on February 4, 2004, BCS determined that Complainant should pay to Respondent $1,000 by March 4, 2004, and then beginning April 2004, monthly pay a special budget amount of $137 (regular budget amount of $122 plus $15 toward her arrears).  Complainant failed to comply with the BCS decision.  Complainant testified that the reason why she cannot afford to pay in accordance with the BCS payment schedule is because her monthly income fluctuates.  She testified that while her monthly household income is usually approximately $1,195 ($900 child support + $268 SSI + $27 DPW), her child support payments are sometimes less, as the arrearage on the child support payments is paid down.  Complainant stated that her total monthly income some months does not exceed $900.  Complainant did not indicate that there was any significant change in her income (albeit fluctuating) since the BCS decision.  Complainant’s income at the time of the BCS decision and at the time of the hearing, place her at less than 150% of the federal poverty level.  The BCS decision noted that Complainant is a CAP Rate customer of Respondent, and BCS advised Complainant to “contact the Department of Public Welfare and other available social agencies for financial energy assistance.”  See, PECO Ex. 3 at 2.  As a CAP Rate customer of Respondent, Complainant receives a 50% discount off her first 500 kwh of usage each month.  Complainant also received financial assistance in the form of a $94 LIHEAP cash grant paid toward her electric bill in April 2004, and Complainant testified that she recently received correspondence stating that she will soon receive an $88 cash grant from LIHEAP.  However, I also note that Complainant has a poor payment history.  She last made payment on her account in July 2003, in the amount of $75, and in addition to failing to comply with the BCS decision, Respondent’s witness, Louis DuBois, testified that Complainant also failed to keep two payment agreements Respondent entered into with her in January and September 2001.  See, PECO Ex. 2.  Chapter 14 of the Public Utility Code provides that the Commission is authorized to adjudicate complaints and establish payment agreements within certain specified limits.  See, 66 PaC.S. §1405(A).  Given: (1) that there is no evidence in this case of any significant change in Complainant’s income or circumstances since the BCS decision; (2) Complainant presently receives energy assistance from Respondent in accordance with her income level; and (3) Complainant has a poor payment history, I find no reason to deviate from the BCS decision that she monthly pay her budget bills.  Chapter 14, however, requires that customers whose gross monthly income does not exceed 150% of the federal poverty level, to extinguish their outstanding balances within five years.  66 PaC.S. §1405(B)(1).  Therefore, beginning with the next billing period subsequent to the Commission’s final order in this proceeding, Complainant shall pay to Respondent her current budget bills plus an amount calculated and billed by Respondent that would allow Complainant to extinguish her arrearage in equal monthly payments within five years.  

Complainant is also required to make a Claypool catch up payment which represents the sum of missed payments related to consumption since the commencement of the BCS payment arrangement.  See, Stammel v. PG Energy, C-20027994 (May 21, 2003) at 8: Claypool v. T.W. Phillips Gas & Oil Company, Z-00248730 (November 9, 1995).  Mr. DuBois testified that as of the hearing, the sum of the missed consumption payments minus the LIHEAP cash grant was $1,410.
  The lump sum required under the BCS decision was $1,000.  When the missed consumption payments of $1,410 is added to the lump sum of $1,000, a catch up payment of $2,410 results.  Respondent is required to bill Complainant for the Claypool catch up amount within fifteen (15) days of the Commission’s final order in this proceeding.  Complainant will be required to pay the bill for the Claypool catch up amount within thirty (30) days of issuance. 
As long as Complainant keeps this payment schedule, Respondent shall not suspend or terminate her service except for valid safety or emergency reasons, and Respondent shall not assess late payment or finance charges against Complainant.  If Complainant fails to keep this payment schedule, Respondent is authorized to suspend or terminate Complainant’s utility service in accordance with the Commission’s regulations in Chapter 56 of Title 52 of the Pennsylvania Code. 
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding. 66 Pa. C.S. §701.

2.
Complainant had the burden of proof.

3.
Complainant failed to meet her burden of proof.

4.
Respondent has not violated any provision of the Public Utility Code, Commission regulation or any Commission order.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint filed by Sheila R. Wilson against PECO Energy Company at Docket No. Z-01432987 is dismissed.

2.
That within fifteen (15) days of entry of the final Commission order, PECO Energy Company shall issue a bill to Sheila R. Wilson, in an amount equal to the sum of all amounts owed for consumption billed but not paid (including the Bureau of Consumer Services (BCS) lump sum amount), as required by the BCS decision issued February 4, 2004, at BCS Case No. 1432987.  This bill shall be calculated in accordance with the Commission's Order in Stammel v. PG Energy, a Division of Southern Union Company, Opinion and Order entered May 21, 2003 at Docket No. C-20027994 and Moeller v. Duquesne Light Company, Opinion and Order entered September 22, 2003 at Docket No. Z‑01215104.



3.
That Sheila R. Wilson shall pay to PECO Energy Company an amount equal to the bill issued pursuant to Ordering Paragraph 2, within thirty (30) days of issuance.


4.
That beginning with the next billing period subsequent to the Commission’s final order in this proceeding, Sheila R. Wilson shall pay to PECO Energy Company her current budget bills plus an amount calculated and billed by PECO Energy Company that would allow Sheila R. Wilson to extinguish her arrearage in equal monthly payments within five years. 
5.
That as long as Sheila R. Wilson keeps the payment schedule stated in this order, PECO Energy Company shall not suspend or terminate her utility service except for valid safety or emergency reasons or assess late payment or finance charges against the account.

6.
That if Sheila R. Wilson does not keep the payment schedule stated in this order, PECO Energy Company is authorized to suspend or terminate her utility service in accordance with the Commission’s regulations in Chapter 56 of Title 52 of the Pennsylvania Code.








_____________________________








Charles E. Rainey, Jr.







Administrative Law Judge
Date:
March 8, 2005
	�	Mr. DuBois calculated the missed consumption payments minus the LIHEAP cash grant as follows:





		$122 (budget bill) x 4 (bills) = $ 488          $1504 - $94 (LIHEAP grant) = $1,410


		$126                       x4            =$ 504


		$128                      x4             =$ 512


		                                               $1,504
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