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HISTORY OF THE PROCEEDING



This decision grants a complaint that John R. O’Connor (“Complainant”) filed on July 13, 2004 against “Verizon.”  This complaint originally was docketed against Verizon Pennsylvania Inc.  With the consent of the parties, the caption of this case later was amended to reflect the correct entity, Bell Atlantic Communications, Inc., d/b/a Verizon Long Distance, (“Respondent” or “Verizon LD”), about which O’Connor complains (N.T. 6-7).



The Complainant asserts that he responded to a telephone solicitation to change his long distance carrier from AT&T, which was charging him 7¢ per minute for long distance service, to Verizon LD, which quoted him a rate of 6¢ a minute.  After explaining to the solicitor that most of his calls were “regional long distance” and receiving assurance that he would receive the 6¢ per minute rate, O’Connor agreed to change his long distance carrier to Verizon LD.  Upon subscribing to the service, however, O’Connor learned Verizon LD never provided him with its intraLATA/intrastate long distance service.  For relief, he wants Verizon LD to return him without charge to AT&T for long distance service and he wants the Commission to fine Verizon LD for its deceptive practice.


On August 10, 2004, Verizon LD answered the complaint admitting that on or about April 23, 2004, it changed the Complainant’s Preferred Interexchange Carrier (“PIC”) for interLATA/interstate calling to Verizon LD after he agreed to subscribe to its Five Cents Plan.  It asserts the Complainant’s PIC for intraLATA or “regional” toll calling was not changed from AT&T.  With these PIC choices, the Complainant would have been billed 6¢ per minute for interLATA/in-state toll calls carried by Verizon LD and 7¢ a minute for intraLATA/in-state toll calls carried by AT&T.  Further, at the time the Complainant subscribed to the service, Verizon LD’s Five Cents Plan offered a 6¢ per minute rate for all “in-state” directly-dialed calls, as long as Verizon LD carried the calls.  The current rate for in-state calls made under Verizon LD’s Five Cents Plan is 7¢ per minute.  Verizon LD denies that it deceived the Complainant to induce his business either in its solicitation or in its customer information letter attached to the complaint.  Finally, Verizon LD notes it restored the Complainant’s PIC for interLATA/interstate calling to AT&T from Verizon LD on July 6, 2004 at his request and without a transfer charge.


A standard Prehearing Order was issued on December 9, 2004.  A telephonic hearing was held at 10:00 a.m. on February 2, 2005.  The Complainant appeared pro se and offered one exhibit for the record.  Janet L. Miller, Esq., represented the Respondent.  The hearing generated 48 pages of notes of testimony.  No briefs were filed.  The record closed on March 4, 2005.
FINDINGS OF FACT
1. The Complainant, John R. O’Connor, resides at 901 Alba Circle, Duncansville, Pennsylvania 16635, where he receives residential telephone service (N.T. 8).
2. On or about April 21, 2004, O’Connor received a telephone solicitation asking him to switch his long distance telephone service carrier from AT&T to the Respondent, Bell Atlantic Communications, Inc., d/b/a Verizon Long Distance (N.T. 9‑11, 24).
3. During this conversation, O’Connor queried the solicitor about the advantage in rates, if he switched long distance telephone service to Verizon LD.  Specifically, he disclosed that his elderly parents, with whom he maintains telephone contact several times a week, live in Johnstown, Pennsylvania.  In addition, O’Connor’s wife calls her sister in Somerset, Pennsylvania.  These calls are within the 814 area code, but are “local long distance” calls from where he lives.  O’Connor claims he “very, very clearly” explained to the solicitor that he was not interested in interstate calling or calls outside the 814 area code, but he was interested only in receiving a better rate for his “local long distance” calls to his family within the 814 area code (N.T. 11‑13, 25, 42).
4. The solicitor briefly interrupted the interview to check with someone else and upon returning to the telephone, she affirmed that Verizon LD would include these calls in the service that O’Connor would be purchasing.  In other words, Verizon LD would supply O’Connor with all of his long distance telephone service needs (N.T. 13‑14, 23).
5. Because he thought its “access charge” was $1.00 cheaper and its per minute rates were a penny or two less than AT&T for the same service, O’Connor agreed to subscribe to Verizon LD’s Five Cents Plan (N.T. 14‑15, 42‑43).

6. O’Connor subsequently received a letter from Verizon LD dated May 5, 2004 welcoming him as a customer to its long distance service.  In the letter, Verizon LD informed him that it would charge a monthly fee of $3.95 and 6¢ per minute for all direct-dialed in-state long distance calls under this plan and 5¢ per minute for all state-to-state calls (N.T. 15‑19, 25‑26, 42‑43; Complainant’s Exh. 1).

7. When he received his first bill from Verizon LD at the end of May or the beginning of June 2004, O’Connor noted a monthly fee of $3.95, but no per minute charges for long distance service (N.T. 19, 27, 43‑44).
8. Because he calls his parents at least every other day, O’Connor called Verizon LD to question why no per minute long distance charges appeared on his bill (N.T. 19, 28‑29, 43‑44).

9. During this conversation, Verizon LD’s representative informed O’Connor that AT&T was still providing his local long distance telephone service and that he would be receiving a separate bill from AT&T for this service.  Verizon LD only was providing him with long distance service outside the 814 area code (N.T. 19).

10. While he views the amount of money involved as “inconsequential,” O’Connor “very strongly” feels that Verizon LD misled him to sign up for its long distance plan so he would incur a monthly fee of $3.95 for a service that he would rarely use (N.T. 19‑20, 24).
11. Immediately upon learning what had happened, the Complainant claims he canceled Verizon LD’s long distance service (N.T. 20‑21).
12. The Complainant believes Verizon LD has “superior knowledge of their products and services and they should make it very, very clear what you’re purchasing and what you’re not purchasing.”  Even though he is a college graduate, the Complainant feels that Verizon LD “duped” him.  For this action, the Complainant asks that the Commission fine Verizon LD for its deceptive practice (N.T. 22, 24).

13. The Complainant knows the difference between interstate and intrastate long distance service (N.T. 22, 43).

14. If the salesperson had explained to him exactly what he was purchasing in the same terms that Verizon LD’s representative used when he called to question the bill, the Complainant avers he would never have purchased its long distance service (N.T. 23, 45).
15. Verizon LD notes a local access transport area is known as a LATA.  A state may be divided into different LATAs.  An intraLATA call is one that originates and terminates in the same LATA.  An interLATA call is one that originates in one LATA and terminates in another LATA (N.T. 32).
16. Under its Five Cents Plan, Verizon LD charged a customer a flat monthly fee of $3.95, together with a 5¢ per minute rate for interstate calls and a 6¢ per minute rate for intrastate long distance calls (N.T. 33).

17. According to Verizon LD’s records, O’Connor subscribed to its Five Cents Plan between April 23, 2004 and July 6, 2004, when he called to discontinue the service (N.T. 33).
18. When it commenced providing him with long distance service on April 23, 2004, Verizon LD switched O’Connor to its interLATA long distance service, but it did not switch his intraLATA long distance service (N.T. 39‑40).

19. Verizon LD employs vendors to perform telemarketing for its long distance service.  Verizon LD provides the vendors with complete information about the plans they sell, together with a specific script that the vendors use during their solicitations.  Verizon LD denies that the script is meant in any way to deceive a customer (N.T. 34, 38).

20. During the time he subscribed to its Five Cents Plan, Verizon LD notes the Complainant received four bills, to wit, April, May, June and July 2004.  The total amount of these bills was $13.17, of which O’Connor incurred long distance charges of $1.98 on the May 2004 bill and $.20 on the July 2004 bill (N.T. 34‑36).
21. Verizon LD has no record of O’Connor contacting it before July 6, 2004, when he discontinued the Five Cents Plan (N.T. 36).

22. Verizon LD asserts that if O’Connor had contacted it upon receipt of his first bill on May 28, 2004, it would have added intraLATA long distance service to his subscription (N.T. 36).

23. Verizon LD denies that the Complainant was “duped” into subscribing to its Five Cents Plan.  It suggests the vendor may have misunderstood O’Connor’s needs.  The vendor switched his interLATA long distance service, but failed to switch his regional long distance or intraLATA service (N.T. 37, 39).

24. Verizon LD denies its informational letter dated May 5, 2004 was in any way meant to deceive the Complainant.  It billed O’Connor for one intrastate/interLATA long distance call in May 2004 at the rate of 6¢ per minute, together with an interstate/interLATA call in July 2004 (N.T. 37‑38, 40; Complainant’s Exh. 1).

25. Verizon LD claims it billed O’Connor for the long distance calls that he made in accordance with its tariff (N.T. 39).
26. Since his wife normally pays the bills, O’Connor admits several months may have passed before he realized that he was still receiving bills from AT&T for long distance service after he subscribed to the Five Cents Plan and Verizon LD was not charging him for his intraLATA long distance calls (N.T. 41‑44).

DISCUSSION


The case sub judice affords the Commission an opportunity to review the solicitation practices of a telecommunications carrier to induce a prospective customer to subscribe to its intrastate long distance service.  The Complainant asserts the Respondent deceived him into subscribing to a long distance plan that he neither wanted nor needed.  While he deems the amount of money involved to be “inconsequential,” the Complainant nevertheless wants the Commission to fine the Respondent for its deceptive practice.  For its part, the Respondent merely admits a misunderstanding may have occurred that resulted in the Complainant receiving only a portion of the long distance service that he thought he bargained for.  As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof.  66 Pa. C.S. §332(a).
A.
The Burden of Proof


The Pennsylvania Supreme Court has held the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1954); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).  The term “preponderance of the evidence” means one party must present evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  Accordingly, one must review the record in this case to determine whether the Complainant has satisfied his burden of proof.  If the review indicates the burden has been satisfied, one must then determine whether the Respondent has submitted evidence of co-equal value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof cannot be satisfied, unless the party bearing the burden of proof presents additional evidence.  Morissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); and Burleson v. Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. 1982), affirmed, 501 Pa. 443, 461 A.2d 1234 (1983).


Furthermore, substantial evidence in the record must support the Commission’s decision.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Yellow Cab Company v. Pa. P.U.C., 524 A.2d 1069 (Pa. Cmwlth. 1987).  The Pennsylvania appellate courts have defined the term “substantial evidence” to mean such relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).  The Commission has held that a complainant, to establish a sufficient case against a utility and satisfy the burden of proof, must show the utility is responsible or accountable for the problem described in the complaint.  Feinstein, supra.
B.
The Legal Standard


Section 1501 of the Public Utility Code (the “Code”), 66 Pa. C.S. §1501, mandates that a public utility must furnish and maintain adequate, efficient, safe and reasonable service and facilities, and must make such repairs, changes, alterations, substitutions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience and safety of its patrons and the public.  Upon finding that the service or facilities of a public utility are unreasonable or inadequate, the Commission may prescribe, by regulation or order, the reasonable and adequate service or facilities that a public utility must furnish or employ.  66 Pa. C.S. §1505.  Moreover, the term “service” is sufficiently broad enough to include a utility’s solicitation to induce a prospective customer to subscribe to its service.  66 Pa. C.S. §102.

C.
The Circumstances of This Case


Here, O’Connor received an uninvited telephone solicitation to subscribe to Verizon LD’s long distance service.  During this conversation, he queried the solicitor about the advantage in rates, if he switched long distance telephone service from AT&T to Verizon LD.  Specifically, he disclosed that his elderly parents, whom he calls several times a week, and his wife’s sister live within the 814 area code, but calls to them are “local long distance” from where he lives.  O’Connor claims he “very, very clearly” explained to the solicitor that he was not interested in interstate calling or calls outside the 814 area code, but he was interested only in receiving a better rate for his “local long distance” calls to his family within the 814 area code (N.T. 11‑13, 25, 42).


Upon learning of the Complainant’s needs, the solicitor briefly interrupted the interview to check with someone else and upon returning to the telephone, she affirmed that Verizon LD would include these calls in its Five Cents Plan that O’Connor would be purchasing.  In other words, Verizon LD would supply O’Connor with all of his long distance telephone service needs, including intraLATA long distance service, if he subscribed to this plan (N.T. 13‑14, 23).  Because he thought its flat monthly rate of $3.95 was $1.00 cheaper and its per minute rates were a penny or two less than AT&T for the same service, O’Connor agreed to subscribe to Verizon LD’s plan (N.T. 14‑15, 42‑43).


Verizon LD switched O’Connor’s PIC for long distance service to itself on April 23, 2004 (N.T. 33, 39‑40).  O’Connor subsequently received a letter dated May 5, 2004 from Verizon LD informing him that as a subscriber to its Five Cents Plan, he would receive direct-dialed “in‑state” long distance service for 6¢ a minute and “state-to-state” long distance service for 5¢ a minute, while paying a flat rate of $3.95 a month (N.T. 15‑19, 25‑26, 42‑43; Complainant’s Exh. 1).  This correspondence corroborates O’Connor’s understanding of the terms of the bargain he struck with Verizon LD when he agreed to subscribe to its Five Cents Plan, i.e., that Verizon LD would carry all of his long distance calls — including his intraLATA/intrastate long distance calls.  Certainly, nothing in the correspondence excepts the latter classification of service.


Nevertheless, when it commenced providing him with long distance service on April 23, 2004, Verizon LD switched O’Connor to its interLATA long distance service, but it did not switch his intraLATA long distance service (N.T. 39‑40).  Some conflict exists in the record concerning when O’Connor learned that AT&T was still providing him with intraLATA long distance service and he contacted Verizon LD to complain about the matter.  While initially claiming that he contacted Verizon LD after receipt of his first bill that charged a monthly fee of $3.95 but included no itemized calls (N.T. 19, 27‑29, 43‑44), he later recanted and admitted that several months might have elapsed before he called Verizon LD, because his wife normally pays the bills (N.T. 41‑44).  According to Verizon LD’s records, O’Connor subscribed to its Five Cents Plan between April 23, 2004 and July 6, 2004, when he called to discontinue the service (N.T. 33).  Verizon LD has no record of O’Connor contacting it before July 6, 2004 (N.T. 36).


The discrepancy in testimony, however, is not fatal to the Complainant’s claim.  Having listened to his testimony, I find O’Connor to be entirely honest and forthright, freely admitting he may have been mistaken about when he complained to Verizon LD, but steadfast in his recollection of the conversation with the solicitor, not interested in any pecuniary gain, and concerned only with the principle involved.  Moreover, the fact that O’Connor made only two interLATA long distance calls from April 23, 2004 to July 6, 2004, one for $1.98 on his May 2004 bill and $.20 on the July 2004 bill (N.T. 34‑36), supports his contention that he makes very few interLATA calls.  Instead, he was interested in acquiring a better rate for his intraLATA long distance calls.  This latter point remains the crucial one for our determination.


While Verizon LD may provide its vendors with complete information about the plans they sell, together with a specific script that the vendors use during their solicitations (N.T. 34, 38), it failed to furnish the service promised to O’Connor.  Either the solicitor misunderstood the service requirements of this customer or Verizon LD failed to process the order properly.
  In either event, by failing to furnish the promised intraLATA long distance service, the Respondent failed to furnish reasonable service.  66 Pa. C.S. §1501.


Furthermore, Verizon LD also furnished unreasonable service by sending O’Connor an informational letter on May 5, 2004 that altogether failed to mention anywhere in the document the limitations of its calling plan (Complainant’s Exh. 1).  By omitting the fact in its informational letter that it was not furnishing intraLATA long distance service under the proposed calling plan, O’Connor could reasonably believe Verizon LD was providing him with the service he wanted at the “in-state” rate of 6¢ a minute.  Since it failed to do so, this misleading correspondence also constitutes unreasonable service.  66 Pa. C.S. §1501.
D.
The Civil Penalty


For every violation of the Code, the Commission may impose a civil penalty not exceeding $1,000.00.  66 Pa. C.S. §3301.  Considering the small amount of the Complainant’s total bill while enrolled in the Respondent’s calling plan and its immediate response,
 a minimum civil penalty of $100.00 per violation is warranted.  Hence, the Respondent will be directed to pay a civil penalty of $200.00 for these two violations of the Public Utility Code.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.  66 Pa. C.S. §§501, et seq.
2. The Complainant has met his burden of proving his entitlement to relief.  66 Pa. C.S. §332(a).
3. By failing to furnish intraLATA long distance telephone service as promised, the Respondent failed to provide the Complainant with reasonable and adequate service.  66 Pa. C.S. §1501.

4. By failing to fully explain in its informational letter of May 5, 2004 that its long distance calling plan did not include intraLATA long distance telephone service, the Respondent failed to provide the Complainant with reasonable and adequate service.  66 Pa. C.S. §1501.

5. Under all of the circumstances, imposition of a civil penalty of $200.00 upon the Respondent is warranted.  66 Pa. C.S. §3301.
ORDER


THEREFORE,



IT IS ORDERED:

1. That the complaint of John R. O’Connor against Bell Atlantic Communications, Inc., d/b/a Verizon Long Distance, at Docket No. C‑20043292 is hereby granted.

2. That Bell Atlantic Communications, Inc., d/b/a Verizon Long Distance, shall pay a civil penalty of two hundred dollars ($200.00) pursuant to Sections 3301 and 3315 of the Public Utility Code, 66 Pa. C.S. §§3301 & 3315, by sending a certified check or money order within twenty (20) days after service of the Commission’s Order in this case to:




Pennsylvania Public Utility Commission





P.O. Box 3265





Harrisburg, PA 17105-3265
3. That Bell Atlantic Communications, Inc., d/b/a Verizon Long Distance, cease and desist from further violations of the Public Utility Code, 66 Pa. C.S. §§101, et seq., and the regulations of this Commission, 52 Pa. Code §§1.1, et seq.
Date:  March 7, 2005


















John H. Corbett, Jr.








Administrative Law Judge

	� 	Clearly, Verizon LD possessed the capability to provide the Complainant with intraLATA long distance service.  Verizon LD admits that if O’Connor had contacted it after receipt of his first bill on May 28, 2004, it would have added intraLATA long distance service to his subscription (N.T. 36).





	� 	The amount of Complainant’s bills while enrolled in Verizon LD’s calling plan for four months totaled $13.17 (N.T. 34�36).
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