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	Petition of PPL Telcom LLC and PPL Electric Utilities Corporation for a Protective Order For the Wireless Right of Use Agreement
	::

::
	     Docket No. G-00000826


ORDER

BY THE COMMISSION:

Introduction

On November 17, 2000, in accordance with section 2102 of the Public Utility Code, PPL Electric Utilities Corporation (“PPL Electric”) filed with the Commission an Affiliated Interest Agreement (“Agreement”) it had entered into with PPL Telcom, LLC (“PPL Telcom”).  The Agreement consisted of four separate agreements, including the Wireless Right of Use Agreement (“Wireless Agreement”), which had granted PPL Telcom a license to install, operate and maintain wireless equipment on PPL Electric’s facilities.  Specifically, the Wireless Agreement referenced the terms and conditions of the use of PPL Electric’s facilities for the construction, installation, maintenance and operation of wireless telecommunications equipment of PPL Telcom or third parties under contract to PPL Telcom.  The Wireless Agreement also set forth the specific charges for PPL Telcom’s use of PPL Electric’s facilities, which reflected an allocation of the fixed costs and operation and maintenance expenses of such facilities.  

By an Order entered February 8, 2001 at the above-captioned docket, the Commission approved the Wireless Agreement that PPL Electric had entered into with PPL Telcom and the Wireless Agreement was accorded confidential status under Rule 219 of the Commission’s Internal Operating Procedures pursuant to PPL Electric’s request.  
On October 26, 2004, the Commission received a request from Mr. Russell Witt of Citigate Global Intelligence for a copy of the Wireless Agreement.  Pursuant to Section 219 of the Procedures Manual, the Commission sent a Secretarial Letter dated 

October 29, 2004, informing PPL Electric of Mr. Witt’s request and stating that the company had 14 days to file a petition for protective order pursuant to 52 Pa. Code §5.423.  On November 12, 2004, in accordance with the Commission’s directive and pursuant to 52 Pa. Code §5.423, PPL Electric filed the instant petition in which it requested a protective order for the Wireless Agreement.  PPL Electric served a copy of its petition on Mr. Witt.  Mr. Witt did not file a response to the petition.  

Discussion

Pursuant to both the Public Utility Code and the Right-to-Know Act, the Commission is required to make public all documents it relies upon when reaching its decisions unless the documents contain trade secrets and proprietary information which could cause substantial harm to the person claiming the privilege or could jeopardize 
security.  See 66 Pa.C.S. § 335(d)
 and 65 P.S. §§ 66.1-66.4
.  Because the Right-to-
Know Act does not require disclosure in this situation
, the Commission must analyze the 
Public Utility Code and its standards for issuing protective orders.   


Protective orders, which keep information confidential, are issued “when a participant demonstrates that the potential harm to the participant of providing the information would be substantial and that harm to the participant if the information is disclosed without restriction outweighs the public’s interest in free and open access to the administrative hearing process.”  52 Pa. Code § 5.423(a).
  Under Section 5.423(a) of the Commission’s regulations, the following five factors should be considered when determining whether to issue a protective order:



(1)
the extent to which the disclosure would cause unfair economic or 



competitive damage;


(2)
the extent to which the information is known by others and used in similar 


activities;


(3)
the worth or value of the information to the participant and to the 



participant’s competitors;


(4)
the degree of difficulty and cost of developing the information; and,

(5) other statutes or regulations dealing specifically with disclosure of the information.

To support its petition, PPL Electric argues that the terms and conditions under which PPL Telcom may attach wireless equipment to PPL Electric’s facilities including the negotiated pricing information contained in the Wireless Agreement is of a sensitive nature, and release of this information to the public may compromise the ability of PPL Telcom or PPL Electric to obtain favorable terms in negotiating future agreements with third parties who wish to attach wireless equipment to PPL Electric’s facilities.  Accordingly, PPL Electric asserts that this is invaluable competitive intelligence which must be closely guarded. 


After considering this argument, the Commission has determined that substantial competitive harm would result to PPL Electric if the term and conditions, including the pricing information contained in the Wireless Agreement are released to the public.  The Commission believes that PPL has demonstrated that substantial competitive harm could result because release of the information regarding the terms and conditions under which PPL Telcom may attach it wireless equipment to PPL Electric’s facilities would enable competitors to formulate a competitive strategy using company-specific and guarded information.  Thus, the Commission concludes that this potential harm to PPL Electric does outweigh any benefit the public may receive from release of this information.  

Conclusion

In light of the argument presented by PPL Electric, the Commission believes that the request that the information contained in the Wireless Agreement remain confidential should be granted; THEREFORE,


IT IS ORDERED:

1.
That the Petition for Protective Order filed by PPL Electric Utilities Corporation and PPL Telcom, LLC is granted.

BY THE COMMISSION,









James J. McNulty,








Secretary

(SEAL)

Order Adopted:
March 23, 2005
Order Entered:
March 23, 2005
� This section of the Public Utility Code provides that if proprietary information contains any of the following elements, then it should not be disclosed to the public:


	a.	information that would cause the company substantial harm; or,


	b.	identifying information which would operate to the prejudice or impairment of a person’s 		reputation or personal security; or,


	c.	information that would lead to the disclosure of a confidential source; or,


	d.	information which would subject a person to potential economic retaliation as a result of 			their cooperation with a commission investigation; or,


	e.	information which, if disclosed to the public, could be used for criminal or terroristic 			purposes.  66 Pa.C.S. § 335(d).





�  The Right-to-Know Act allows the citizens of Pennsylvania to scrutinize acts of public officials through the review of “public records.”  PG Publishing Co. v. County of Washington, 638 A.2d 422, 428-29 (Pa. Cmwlth. 1994). The intent of the act is to assure that citizens are able to access official government information in order to allow them to scrutinize the acts of public officials and make public officials accountable for the use of public funds.  Id. 





� The Right-to-Know Act requires disclosure of information that is a “public record.” 65 P.S. § 66.2.  A “public record” is a document that “fixes personal or property right or duties of any person or groups of persons.”  65 P.S. § 66.2(2).  The information requested in the instant proceeding does not fit into this category as it is not used to affect any personal or property right of consumers.





� Although section 5.423 of the Commission’s regulations is primarily addressed to protection concerns in an administrative litigation context, the Commission has applied this section to agreements between affiliates. See Opinion and Order, Petition for Protective Order of GTE North Incorporated, Docket No. G-00940402, 1996 Pa. PUC LEXIS 95 (August 8, 1996).
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