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history of the proceedings
In a formal complaint filed on October 29, 2004, Dennis Antonizio (“Complainant”) requested the Commission’s intervention in the restoration of his electric utility service which had been terminated for non-payment by Duquesne Light Company (“Respondent”).
In an answer to the complaint, filed on December 6, 2004, Duquesne Light Company stated that the Complainant’s service had been restored on October 25, 2004, upon receipt of a required amount including a $50.00 reconnection charge.

A hearing was scheduled to be held telephonically on March 8, 2005.  However, since the Complainant had not listed a telephone number on his complaint, the hearing notice, dated January 20, 2005, instructed Mr. Antonizio to provide the undersigned presiding officer with a telephone number where he could be contacted for the scheduled hearing.  In a prehearing order dated January 24, 2005, I specifically directed the Complainant to either provide a means of contacting him or to appear in-person at the Commission’s hearing room in the Pittsburgh State Office Building for the 10:00 a.m. hearing on March 8, 2005.  The Complainant did not provide a telephone number and did not appear in person.

The scheduled hearing was held in his absence.  The Respondent, who also had no telephone number listed for Mr. Antonizio, presented a witness who summarized the status of the subject account and made a motion to dismiss the complaint for failure to prosecute.
The record consists of a transcript of the hearing and 5 exhibits sponsored by Duquesne Light’s witness.  The transcript is currently being prepared.  The record closed at the completion of the hearing.  For the reasons stated following the findings of fact, I am dismissing the complaint with prejudice for failure to prosecute.
findings of fact
1. The Complainant receives electric utility service from the Respondent at 617 Barclay Avenue, Pittsburgh, PA 15221.
2. The current balance due on the Complainant’s account is $301.23.  (Duquesne Ex. No. 1)
3. The current monthly budget amount on the Complainant’s account is $25.00.
4. The Commission’s Bureau of Consumer Service (“BCS”) has not considered an informal complaint regarding the subject account.
5. There is no information available concerning the Complainant’s monthly income or the number of individuals residing at the service address.

6. The Complainant has contacted the Respondent several times from a pay-telephone and the Respondent’s records indicate that the Complainant has been referred to, but has not applied for the Respondent’s Customer Assistance Program (“CAP”).  Duquesne Ex. No. 5

7. The relief requested in Mr. Antonizio’s complaint which he dated September 29, 2004, was to have his electric utility service restored.

8. The Respondent restored the Complainant’s electric service on October 25, 2004, upon receipt of the requested payment.

discussion
While the relief requested by the Complainant has in fact been provided, there yet remains the issue of the outstanding balance due on the Complainant’s account.  The Complainant has not requested that the Commission establish a payment arrangement, and neither has the Respondent asked for the Commission’s intercession in that aspect of the matter.  The Respondent merely asks that the complaint be dismissed for failure to prosecute.

As the party seeking affirmative relief from the Commission, it is the Complainant who bears the burden of proof for whatever relief it is that he is seeking.  By failing to attend a hearing scheduled to consider his complaint, the Complainant has waived his opportunity to produce evidence in support of the relief he initially sought when he initiated the matter.

Notice of the hearing was sent to the Complainant by regular mail on January 20, 2005.  Likewise, I sent a prehearing order to the parties on January 24, 2005 in which I stressed the need for the Complainant to provide a telephone number or, in the alternative, for him to appear and participate in person at the scheduled hearing.  Neither of these mailings was returned by the U.S. Postal Service as undeliverable.  Therefore, it is presumed that the Complainant knew of the hearing and opted not to attend.  See: Samaras v. Hartwick, 698 A.2d 71 (Pa. Super. 1997).

Failure to appear for a scheduled hearing is, of necessity, a failure to carry the burden of showing that the Respondent violated any of the duties it has under the Public Utility Code.  The Respondent is entitled to a dismissal of the complaint with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (entered December 26, 1995).  
In this instance, since the Complainant did not request assistance in the formulation of a payment arrangement, and because there is no record upon which to formulate such an arrangement in compliance with the provisions of the Responsible Utility Customer Protection Act (66 Pa. C.S.A. §1401, et seq.), the Complainant is not precluded from applying to the BCS for such assistance in the future.
conclusions of law

1. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.
2. The Complainant was afforded due process of law in the manner by which he was notified of the hearing scheduled for consideration of his complaint.
3. As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof in this matter.
4. By failing to appear and introduce evidence in support of his complaint, the Complainant has failed to meet his burden of proof.
order

THEREFORE,

IT IS ORDERED:

That the complaint of Dennis Antonizio v. Duquesne Light Company at Docket No. Z-01759443 is dismissed with prejudice for failure to prosecute.
Date:  March 8, 2005




___________________________








Fred R. Nene








Administrative Law Judge
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