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INITIAL DECISION

Before

Wayne L. Weismandel

Administrative Law Judge

HISTORY OF THE PROCEEDING

On February 4, 2005, David W. Slautterback (complainant) filed a formal Complaint (Complaint) against Columbia Gas of Pennsylvania, Inc. (respondent) with the Pennsylvania Public Utility Commission (Commission), Docket Number C-20054258.  The Complaint requested that the Commission order respondent to “remove” safety poles respondent had installed in complainant’s front yard.
On February 28, 2005, respondent filed its Answer (Answer), admitting installing safety poles in front of its regulator in complainant’s front lawn after the regulator had been hit by a vehicle on February 14, 2004.
Also on February 28, 2005, respondent filed (served February 24, 2005) its Preliminary Motion To Dismiss (Motion), endorsed with a Notice To Plead.  Respondent’s Motion averred a Commission lack of subject matter jurisdiction.

By Telephone Hearing Notice dated March 4, 2005, an Initial Telephonic Hearing was scheduled for April 6, 2005, and the case was assigned to me.

As is my customary practice, I issued a Prehearing Order (Prehearing Order) dated March 4, 2005.  The Prehearing Order advised the parties with respect to Commission procedure, requests for continuances, required numbers and marking of proposed exhibits, the need for attorney representation, subpoena procedures, discovery, the Commission’s policy favoring settlement, and the complainant’s burden of proof.  Finally, the Prehearing Order reminded the parties of the date and time of the scheduled hearing.
In accordance with the Commission’s Rules of Administrative Practice and Procedure, complainant’s answer to respondent’s Motion was due not later than March 10, 2005.  52 Pa.Code §§1.12(a), 1.56(a)(1) and (b), 5.101(d).

Complainant did not file a timely answer to respondent’s Motion.

Respondent’s Motion is procedurally ready to be ruled upon.

FINDINGS OF FACT

1.
On February 4, 2005, complainant filed a Complaint against respondent with the Commission, Docket Number C-20054258.

2.
The Complaint seeks to have the Commission order respondent to remove safety poles respondent had installed in complainant’s front yard.
3.
On February 28, 2005, respondent filed (served February 24, 2005) its Motion, endorsed with a Notice To Plead, requesting that the Complaint be dismissed for lack of subject matter jurisdiction.

4.
On March 4, 2005, the case was assigned to me.

5.
Complainant’s answer to respondent’s Motion was due not later than March 10, 2005.

6.
Complainant did not timely file an answer to respondent’s Motion.

DISCUSSION
Respondent’s Motion, premised upon Commission lack of subject matter jurisdiction will be granted and the Complaint dismissed.

Commission preliminary motion practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

The Commission’s regulations provide, in relevant part:

(a)
A preliminary motion is available to participants.  The preliminary motion shall state specifically the grounds relied upon, the standing of the party and shall be limited to the following:


(1)
A motion questioning the jurisdiction of the Commission.

52 Pa.Code §5.101(a)(1)

The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. PA Public Utility Comm’n, 157 Pa.Super. 595, 43 A.2d 348 (1945).

Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602 (1967).  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, Commonwealth v. VanBuskirk, 303 Pa.Super. 148, 449 A.2d 621 (1982), nor can jurisdiction be obtained by waiver or estoppel, In Re Borough Of Valley-Hi, 54 Pa.Commw. 53, 420 A.2d 15 (1980).

It is well settled that the Courts of Common Pleas rather than the Commission have subject matter jurisdiction over complaints such as the one filed by complainant.  In Lou Amati/Amati’s Service Station v. West Penn Power Company and Bell Atlantic-Pennsylvania, Inc., Docket Number C-00945842, Final Order entered October 25, 1995, Administrative Law Judge (ALJ) Robert P. Meehan (in words that equally apply to the instant case) said:

The Complainant’s assertion that these poles are not properly on his property and seeking to have them removed are in the nature of civil actions in trespass and/or ejectment.  These issues deal with the proper use of real property.  Such actions are within the exclusive jurisdiction of the courts of common pleas of the Commonwealth.
More recently, the Commission has reiterated its lack of subject matter jurisdiction over private property disputes.  Jo Ann Nelson/Mary Snezak v. Columbia Gas of Pennsylvania, Inc., Docket Number C-20028763, Opinion And Order adopted April 17, 2003, entered April 21, 2003 (Commission lacks jurisdiction over complaint that gas meter and related facilities were improperly, unnecessarily, and/or unreasonably located on complainant’s property).  See, also, Eleanor T. and Henry C. Hunley v. Superior Water Company, Inc., Docket Number C-00992717, Final Order entered November 12, 1999.

In this case, complainant is seeking a Commission order to have respondent remove safety poles installed on his property after a vehicle accident damaged respondent’s equipment that had been located on complainant’s property for some time.  As was true in Amati, “[t]hese issues deal with the proper use of real property.”  As such, subject matter jurisdiction lies not with the Commission, but rather with the Court of Common Pleas of the county in which complainant’s property lies.

The Commission is granted discretion to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa.C.S. §703(b), 52 Pa.Code §5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law, the Commission need not hold a hearing.  Lehigh Valley Power Comm. v. PA Public Utility Comm’n, 128 Pa.Commw. 259, 563 A.2d 548 (1989), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6 (1993).  This case does not involve disputed questions of fact.  The question presented is one of law only.  A hearing in this case is not necessary.  The Commission lacks subject matter jurisdiction over the Complaint.  A hearing would be a fruitless exercise.

CONCLUSIONS OF LAW

1.
The Commission must act within, and cannot exceed, its jurisdiction.

2.
Jurisdiction may not be conferred by the parties where none exists.  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, nor can jurisdiction be obtained by waiver or estoppel.

3.
The Commission lacks subject matter jurisdiction over complaints where the issues only deal with the proper use of real property.
4.
Actions that are solely in the nature of civil actions in trespass and/or ejectment are not within the Commission’s subject matter jurisdiction.
5.
The Commission is granted discretion to dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.

6.
A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law only, the Commission need not hold a hearing.

7.
This case does not involve disputed questions of fact, but rather a question of law only.

8.
A hearing is not necessary in this case.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Motion To Dismiss filed on February 28, 2005, by Columbia Gas of Pennsylvania, Inc. is granted and the Complaint filed February 4, 2005, by David W. Slautterback against Columbia Gas of Pennsylvania, Inc., Docket Number C-20054258, is dismissed based upon the Pennsylvania Public Utility Commission’s lack of subject matter jurisdiction.
2.
That the Initial Telephonic Hearing scheduled in the above-captioned case for 10:00 a.m. on Wednesday, April 6, 2005, is canceled.
3.
That the record at Docket Number C-20054258 be marked closed.

Date: March 14, 2005

















Wayne L. Weismandel








Administrative Law Judge
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