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This Initial Decision approves the settlement between Vincent Carolan and Jean Dempsey (Complainants) and Pennsylvania-American Water Company (PAWC), and dismisses the complaint filed by the Complainants against PG Energy (PGE) for the failure to satisfy the burden of proof.

History of the Proceeding


The Complainants in this proceeding, alleging that PGE damaged their property while excavating a street and requesting that the property be restored to its pre-existing condition, was filed on January 7, 2002.  PGE filed its answer and new matter to the complaint on February 1, 2002.  It then filed a motion to dismiss the complaint for the failure of the Complainants to join PAWC as an indispensable party.  The hearing was held on June 18, 2002, in the Scranton State Office Building.  By Interim Order issued September 6, 2002, Administrative Law Judge (ALJ) Lovenwirth
 joined PAWC as an additional Respondent.


At the hearing of June 18, 2002, the Complainants appeared, without counsel, testified in support of their complaint and submitted ten exhibits, which were admitted into the record, except for Comp. Ex. 10.  PGE, represented by counsel, presented three witnesses, and submitted eight exhibits, all of which were admitted.  The transcript of the hearing totals 171 pages.


On January 10, 2003, PAWC filed an Application for a Protective Order, an Application to Withdraw and Application to Approve Settlement Between Pennsylvania‑American Water Company and Complainants.  On January 13, 2003, ALJ Lovenwirth issued the Protective Order.



Briefs have not been filed and no Order closing the record in this case was issued.  The record consists of the transcript, the nine Complainants’ exhibits, and the eight PGE exhibits.
Findings of Fact


1.
The Complainants in this proceeding are Vincent Carolan and Jean Dempsey.  Their address is 2 Wayne Street, Carbondale, PA 18407.  They have resided there since about 1998 (Tr. 21, 53, 80).



2.
The Respondent is PG Energy, a Division of Southern Union Company, and the additional Respondent is Pennsylvania-American Water Company.



3.
According to Mr. Carolan, during the Summer of 1999, work was being done in Salem and Wayne Streets in Carbondale.  The work was finished in November of 1999 (Tr. 22-23).



4.
The Complainants residence is at the intersection of Salem and Wayne Streets, with the flagpole on the Salem Street side of the property.  A tree marks the intersection of the streets (Tr. 25, 54; Comp. Ex. 1).



5.
All of the Complainants’ photographic exhibits were taken in May of 2002 (Tr. 32-33).



6.
On the Salem Street side of the property, the first six or seven feet from the curb toward the flagpole was completely lined with dirt and rocks by PGE.  Bare spots are visible in the lawn from where the dirt had been piled.  It is 72 feet from the intersection with Wayne Street to the Complainants’ driveway on Salem Street (Tr. 26, 31; Comp. Ex. 2).



7.
The approximately 8-foot wide by 72-feet long strip of the Salem Street side of Complainants’ property still had bare spots and weeds, in May of 2002, from where the dirt and rocks had been piled in 1999 (Tr. 32-37; Comp. Exs. 4-6).


8.
Near where the dandelions are growing on the Salem Street side of the property is a depression, about 10 inches deep (Tr. 37-39; Comp. Exs. 6 & 7).


9.
On the Wayne Street side of the Complainants’ property, Mr. Carolan’s testimony is that PGE removed about an 18-foot section of curbing (Tr. 39-40; Comp. Exs. 8-9).



10.
According to Mr. Carolan, the dirt, rocks and weeds which PGE excavated from Salem and Wayne Streets in the Summer of 1999 was piled on his lawn for weeks.  Although much of the excavated material was placed back into the streets to back fill the excavated areas, a good amount was left on the Complainant’s property (Tr. 46-47, 72-75).



11.
Mr. Carolan testified that PGE also placed weeds in his property, changing the quality of the lawn and that it did not replace the damaged grass (Tr. 47).


12.
Mr. Carolan also testified that the curbing which had been removed had been painted yellow.  Since the curbing has not been replaced, there is no curb to be painted yellow, as there had been.  Now, cars park in what is supposed to be a “no parking zone” causing danger to motorists (Tr. 29, 49).



13.
It is Mr. Carolan’s testimony that Mr. Tornabe of PGE acknowledged that PGE had damaged the Complainants’ lawn, and suggested the Complainants obtain a quote from a private contractor for the lawn restoration, and that PGE would reimburse the Complainants for the restoration of the lawn (Tr. 50-52).


14.
Mr. Carolan has raked the yard several times since the completion of the excavation work in November of 1999 (Tr. 64-66).


15.
Mr. Carolan had not used any weed killer on the dandelions or weeds in the lawn which he claims were deposited there by PGE during the excavation work (Tr. 69-70).



16.
Mr. Carolan does not know the meaning of the blue-colored markings on Wayne Street shown in Comp. Exs. 1, 8-9.  They were there when he took the photographs in May of 2002, but does not know who put them there, or when the markings were put there (Tr. 77-79).


17.
In the Summer of 1999, Ms. Dempsey saw PGE and water company employees working in a ditch on Wayne Street.  She recalled seeing them working there in July, but could not recall if she saw them working there in August (Tr. 80-82).



18.
PGE had its contractor, SJI Construction perform work for it at 2 Wayne Street in Carbondale during November of 1999 (Tr. 89-91).



19.
According to PGE witness Tornabe, neither PGE nor its contractor performed any work at the Complainants’ home at Salem and Wayne Streets in Carbondale during the Summer of 1999 (Tr. 90).


20.
In November of 1999, SJI inserted a 2-inch steel gas main with a plastic line in Wayne Street.  SJI also dug a trench and buried a gas line in Salem Street, but Mr. Tornabe does not know when that work began (Tr. 91-92, 129-130).



21.
When inserting a plastic pipe into a metal gas main, two holes are dug in the street, about 100-feet or more apart.  Then the plastic pipe is pushed through the main.  This does not require digging a long trench (Tr. 92).



22.
Beginning at some unspecified time in 2001, PGE witness Tornabe had some discussions with Mr. Carolan and/or Ms. Dempsey about the conditions left at the Complainants’ property.  Mr. Tornabe met with Mr. Carolan in September of 2001 and again in May of 2002 (Tr. 95-96).


23.
On May 20, 2002, Mr. Tornabe met with Mr. Carolan at the Complainants’ property, at which time he was shown the areas of the Complainants’ concerns (Tr. 97).



24.
According to Mr. Tornabe, he explained that PGE had not dug a trench in Wayne Street, and that the work done by its contractor was in the street six-feet from the curb, and that it had not worked next to the curb on Wayne Street (Tr. 98).



25.
With respect to the Salem Street side of the property, Mr. Tornabe, on behalf of PGE, offered to reimburse the Complainants for the cost of having their lawn restored by a private contractor, if PGE considered the contractor’s price to be reasonable, but that the Complainants would be requested to sign a document accepting the restoration of the lawn in full satisfaction of their complaint (Tr. 98-100).



26.
Mr. Tornabe testified that he never received a response from Mr. Carolan to that offer (Tr. 100).



27.
On May 7, 2002, Mr. Tornabe was at the Complainants’ property and took several photographs of the disputed areas.  PGE Exhibits 1, 3 and 4 show the Wayne Street side of the Complainants’ property and depict the sidewalk area that PGE restored in November of 2001 (Tr. 100-104; PG Exs, 1, 3-4).



28.
According to Mr. Tornabe, there is a water main in Wayne Street, two-feet from the curb, and between the curb and the PGE gas main (Tr. 104).


29.
PG Exhibit 5, taken April 10, 2002, shows the restoration area at the Complainants’ gas meter (Tr. 109, PG Ex. 5).



30.
PGE witness Thiede was responsible for inspecting the work of its contractors to ensure that they were performing according to PGE specification, and was present at the Complainants’ property in November of 1999 (Tr. 137-138).


31.
According to PGE witness Thiede, PAWC was also working in the area of the Complainants’ property at about that same time that the PGE work was being done.  The PAWC contractor was Jackson Construction (Tr. 138, 146).



32.
The PGE work at the Complainants’ property was to renew the gas mains and services through insertion.  This required digging a hole in Wayne Street in front of the Complainants’ house and another at the sidewalk for the installation of a shut-off valve (Tr. 141-145; PG Ex. 8).


33.
According to PGE witness Thiede, SJI did not disturb the curb, remove the curb or dig on or near the curb on Wayne Street at the Complainants’ property.  All of the work at the Complainants’ property on Wayne Street was completed in November of 1999 (Tr. 145-146).



34.
According to PGE witness Thiede, the PAWC project involved trenching the length of Wayne Street for a water main replacement, and that the PAWC project was completed before PGE began its work on Wayne Street at the Complainants’ property (Tr. 146-147).



35.
When excavating a paved street, it is PGE’s procedure to haul away the excavated material and use suitable backfill, which is essentially modified-type stone (Tr. 147).


36.
According to PGE witness Thiede, the material excavated from the trench on Salem Street at the Complainants’ property was loaded onto a truck and hauled away.  Backfill material, modified stone and sand was stockpiled along the side of the road and into the Complainants’ lawn (Tr. 148-149).



37.
According to PGE witness Thiede, PGE’s work in Salem Street in front of the Complainants’ property was done approximately at the same time as the work on Wayne Street.  That would have been November or late October of 1999 (Tr. 152).



38.
Keith Esbensen, Code Enforcement Officer of the City of Carbondale, was subpoenaed to testify as a witness for PGE.  He is responsible for building permits, road cut permits, making sure housing standards are met, enforcement of the ordinances of the City, and inspecting all road cuts (Tr. 155-156).



39.
Mr. Esbensen was not the Code Enforcement Office at the time the work on Salem and Wayne Streets was done by SJI, PGE’s contractor.  He has, however, seen the completed work (Tr. 156).



40.
Mr. Esbensen has no problem with the work done by SJI on Wayne and Salem Streets in front of the Complainants’ property, insofar as the work pertained to the streets (Tr. 157-158, 163-164).


41.
Mr. Esbensen testified that the City has a no parking sign on Wayne Street.  The City does not paint curbs, and does not have a position with respect to painting curbs.  For a “no parking” area, a sign is sufficient (Tr. 160).

Discussion
Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In alleging that PGE damaged their property while excavating a street and requesting that the property be restored to its pre-existing condition, it is clear that the Complainants are the party seeking affirmative relief from the Commission, and, therefore, have the burden of proof.  This means that they have the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth 1984).



There are three separate, though interrelated matters requiring resolution in this case:  the settlement agreement between the Complainants and PAWC; the work performed for PGE in Wayne Street in front of the Complainants’ property and the restoration thereof; and the work performed for PGE in Salem Street in front of the Complainants’ property and the restoration thereof.  These matters will be discussed in that order.
The Settlement Agreement


Paragraph 4 of the Protective Order issued by ALJ Lovenwirth, provides that the terms of the Settlement shall not be disclosed to any person or entity other than the parties of record in this proceeding.  Thus, the terms of the Settlement Agreement will not be discussed here.  I would note, however, that in my opinion this provision would not prohibit the Commission and its staff from reviewing the terms of the Settlement Agreement in making its determination whether the Settlement Agreement is in the public interest and, thus, should be approved.


It is the stated policy of the Commission to encourage parties to contested on-the-record cases to negotiate and settle the dispute.  52 Pa. Code §5.231.  Settlements have the benefit of achieving savings in terms of time and expense in litigating a matter to its ultimate conclusion, which may include review of the Commission’s decision by the Pennsylvania appellate courts.  Such savings not only benefit the specific parties involved in the dispute, but the Commission, and all ratepayers of the utility as well.



With respect to this Settlement Agreement, I would note that PAWC was not a party to this case and did not participate in the June 18, 2002 hearing.  ALJ Lovenwirth’s Interim Order joining PAWC as an additional party was not issued until September 6, 2002.  Were it not for the Settlement Agreement between PAWC and the Complainants, the parties and the Commission would have had to incur the time and expense of conducting a further hearing.  Accordingly, I conclude that the Settlement Agreement between the Complainants and PAWC is in the public interest and should be approved.
The Excavation and Restoration of the Wayne Street Side


The Complainants allegation with respect to the work performed on the Wayne Street side of their property was that PGE removed a section of curb and didn’t replace it, and that it removed the yellow paint that had been on the curb.  Additionally, Mr. Carolan testified that PGE removed a “no parking” sign and that it was not replaced in its pre-removal condition.  They wanted PGE to replace the curb and yellow paint.  However, during their testimony at the hearing, neither Complainant testified that they saw PGE, or its contractor SJI, remove any curb or yellow paint from the Wayne Street side of their property.


On the other hand, the evidence presented by PGE is that its contractor dug two holes on the Wayne Street side of the Complainants’ property.  One of the holes was in Wayne Street, six feet from the curb.  The second was in or near the sidewalk on the Complainants’ property for the purpose of installing a shut-off valve.  Further, PGE’s evidence is that at no time did it or its contractor perform any work at, on, or near the curb on the Wayne Street side of the Complainant’s property.  As to the “no parking” sign, PGE’s evidence is that there is a no parking sign in place on Wayne Street, although it is faded.  Additionally, the evidence presented through the City of Carbondale Code Enforcement Officer is that the placement of a no parking sign is all that is required to designate an area as “no parking”, that the City has no policy concerning the use of yellow paint in “no parking” areas, and that the City does not paint no parking areas.


The lack of any evidence on the part of the Complainants describing the removal of the curb and yellow paint by PGE or its contractor necessarily requires the conclusion that they have failed to prove, by a preponderance of the evidence, that PGE is responsible for the removal of the curb and paint and should be required to restore both.  While the no parking sign presently in place on Wayne Street is admittedly faded (Tr. 100-102; PG Ex. 2), there is no basis in this record to support a conclusion that the condition of the no parking sign in May of 2002, when the photograph (PG Ex. 2) was taken, depicts the condition of the sign when it was replaced by PGE or its contractor.  Accordingly, it is my opinion that, as to the allegations in the complaint concerning the excavation and restoration on the Wayne Street side of their property, the Complainants have failed to satisfy the burden of proof.
The Excavation and Restoration of the Salem Street Side


There is no disagreement between the parties concerning the placement of material on the property of the Complainants during PGE’s excavation of Salem Street in front of their property.  Although the parties may differ concerning the nature and type of material placed on the Complainants’ property, PGE witness Thiede acknowledged that when he arrived at the Complainants’ property to inspect the work being performed by its contractor, he found that the contractor had already deposited some of the backfill material on the property of the Complainants.  The dispute is whether PGE’s contractor failed to remove all of the material from the Complainants’ property, and the extent to which, if any, such failure damaged their property.



The Complainants alleged that an 8-foot by 150-foot area of lawn was used for piling dirt and rocks PGE excavated from a trench being dug in the street, and that much rock and dirt were left in their lawn when the trench was filled. The Complainants requested that PGE be required to install a new 8 by 150 section of their lawn to match the remainder of their property.  At the hearing, Mr. Carolan corrected the size of the area of lawn alleged to have been damaged to between 7 and 8 feet wide to 72 feet long (Tr. 26-31).  During his cross-examination, PGE witness Thiede acknowledged that the contractor had spread the backfill around in a pile along the approximate 7.5-foot by 72-foot strip in or on the Complainants’ property fronting Salem Street (Tr. 150).


Thus, it is clear on this record, that PGE’s contractor placed material, used or to be used in connection with the excavation for a gas main in Salem Street, in or on the Complainant’s property fronting Salem Street.  It is also clear that the size of the area affected by the placement of this material was a 7.5-foot by 72-foot strip of the Complainants’ property.  What is not clear on this record is:  (1) did the contractor fail to remove all of the material from the 7.5-foot by 72-foot strip of the Complainants’ property along Salem Street; (2) if so, did the failure to remove all of the material damage the Complainants’ property; and (3) if so, what was the extent of the damage.



In support of the allegations in the complaint that “much rock and dirt were left in my lawn when they filled in the ditch”, Mr. Carolan presented several photographs, which were taken in May of 2002, to show the condition of the Complainants property after the completion of the work by PGE (Comp. Exs. 1-9).  Mr. Carolan testified extensively concerning the matters depicted in the photographs, both in his direct testimony and on cross-examination (Tr. 24-41, 54-64).


It is clear from a reading of the transcript that ALJ Lovenwirth, even with the assistance of Mr. Carolan at the time of the hearing, had difficulty discerning in these exhibits the areas alleged to have been damaged by PGE or its contractor, as well as the extent of any remaining vestiges of that damage.  In fact, there are only two photographs submitted by the Complainants clearly depicting rocks (Comp. Ex. 2; Tr. 55-59; and Comp. Ex. 5; Tr. 36, 63).  When questioned about the dirt and rocks alleged to have been left by PGE or its contractor in relation to other photographs submitted by the Complainants, Mr. Carolan testified that the rocks and dirt were obscured by the grass (Tr. 57, 59).


In addition, between the approximately 2 and one-half years between the completion of the work in Salem Street by PGE’s contractor (November of 1999) and Mr. Carolan’s taking of the photographs, Comp. Exs. 1-9 (May of 2002), Mr. Carolan acknowledged raking his yard many times.  In some areas he used a “bamboo” rake and in other areas he used a “steel” rake.  The steel rake removed many stones from the 7.5-foot by 72-foot strip of the property along Salem Street (Tr. 64-67).



There is also the extent to which weather may have affected the condition of the lawn on the Complainants’ property in the intervening two and one-half year period.  Mr. Carolan acknowledged that in June of 2002 the Carbondale area had experienced many heavy rainstorms in June of 2002, but could not recall any such storms in April or May of 2002 (Tr. 56).  However, it would be reasonable to presume that, at various times between November of 1999 and May of 2002, the City of Carbondale, and the Complainants’ property at Salem and Wayne Streets in Carbondale, would have received both rain and snow falls, and wind in varying amounts and intensities, and it would be reasonable to presume that such weather forces had some impact on the appearance of the lawn at the Complainants’ property, as shown on Comp. Exs. 1-9.  Consideration must also be given to the fact that in this two and one-half year period there would have been some plant growth in and around the area of the Complainants’ property where PGE’s contractor placed material in November of 1999.


Thus, it is clear that Complainants’ Exhibits 1-9 do not depict the condition of their lawn at the time of the completion of the excavation work in Salem Street in November of 1999.  Further, there is insufficient evidence in this record to support the conclusion that the condition of their lawn in May of 2002, as shown in Complainant’s Exhibits 1-9, is the direct result of the acts of PGE’s contractor in placing material on their lawn in November of 1999.  Accordingly, it is my opinion that the Complainants have failed to satisfy the burden of proof on this issue.
Conclusions of Law


1.
The parties to and subject of this complaint proceeding are properly before the Commission.



2.
The Complainants, the parties seeking affirmative relief from the Commission, have the burden of proof.



3.
The Complainants have failed to satisfy the burden of proof.



4.
The complaint against PG Energy should be dismissed.



5.
The Settlement Agreement between Pennsylvania-American Water Company and the Complainants should be approved.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Vincent Carolan and Jean Dempsey against PG Energy, a Division of Southern Union Company, at Docket No. C-20026707, is dismissed for the failure to satisfy the burden of proof.



2.
That the Settlement Agreement between Pennsylvania-American Water Company and Vincent Carolan and Jean Dempsey, at Docket No. C-20026707, is approved.

Date:  March 11, 2005



[image: image1.png]bert P. Meehan
Administrative Law Judge




	� 	After the retirement of ALJ Lovenwirth, this case was assigned to me for the preparation and issuance of the Initial Decision.
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