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HISTORY OF THE PROCEEDING


This decision dismisses the formal complaint which Anita L. Boyd filed against PECO Energy Company (PECO) on March 22, 2004, for lack of subject matter jurisdiction.


In her complaint, Ms. Boyd alleges that she cannot afford to pay the bills she receives for residential electric service from PECO.  She seeks an affordable payment plan.  She previously complained about the same matter to the Commission’s Bureau of Consumer Services (BCS), which issued its determination on January 27, 2004 at BCS Case No. 1586276.   PECO answered the complaint on April 14, 2004.


The parties settled the case at the initial hearing by telephone which took place on November 10, 2004.  The parties requested that this matter be continued until December 8, 2004 to give Ms. Boyd time to make $100.00 payments on or before November 22 and 29, 2004.  Beginning in December Ms. Boyd was to make her CAP budget payments (now $49.00) plus $15.00 toward her arrearage.  If Ms. Boyd made the two $100.00 payments on time, PECO Energy Company was to submit a certificate of satisfaction, pursuant to 52 Pa. Code §5.24(b).  If she did not make the payments, PECO Energy Company was to request a further hearing.  First Interim Order issued November 10, 2004 continued the proceeding until December 8, 2004.


By letter dated November 30, 2004, Lisa A. Lutz, Esquire, counsel for PECO, indicated that Ms. Boyd had made no payments under the settlement.  Ms. Lutz requested that a further hearing be scheduled.
By Notice dated December 8, 2004, the Commission informed Ms. Boyd and PECO that a further hearing by telephone would be held on March 15, 2005 at 10:00 a.m.  The telephonic hearing was held on March 15, 2005 as scheduled.  
The effort to contact Ms. Boyd at the time of the hearing was not successful.  I placed a telephone call to the number listed on the notice and received an answering message.  I left my phone number and instructed Ms. Boyd to call me by 10:15 a.m. or the hearing would proceed without her and she would be in danger of losing her case.  Ms. Boyd did not call me back.  At 10:15 a.m., I called her again and left another message that the hearing would proceed without her and that she would receive a decision from me in the mail.  Anita Armstead, a Regulatory Assessor for PECO, gave testimony and Ms. Lutz moved for the dismissal of Ms. Boyd’s complaint for lack of subject matter jurisdiction.
The record, which consists of a tape recording of the proceeding, closed at the conclusion of the hearing.  PECO did not file a brief.

FINDINGS OF FACT
1. Ms. Boyd’s address is 2423 South Fairhill Street, Philadelphia, PA 19148.  She receives residential electric service from PECO.
2. Ms. Boyd owes PECO $946.17 on her account.  Testimony of Ms. Armstead. 

3. Ms. Boyd is enrolled in PECO’s Customer Assistance Program (CAP).  

4. On January 27, 2004, the BCS determined at BCS Case No. 1586276 that beginning in March 2004 Ms. Boyd should pay her CAP budget amount of $91.00 plus $15.00 until the CAP arrears is current.  Testimony of Ms. Armstead.
5. The last payment Ms. Boyd made on her account was for $25.00 on September 26, 2003.  PECO received a LIHEAP cash grant for $290.00 which it credited to Ms. Boyd’s account on March 10, 2004.  The balance on this account is $946.17 and the CAP catch up amount is $532.00.  Ms. Boyd has two persons living in her household and her gross monthly household income is $693.00.  Testimony of Ms. Armstead. 
DISCUSSION


Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.
  This due process requirement is satisfied when the parties are accorded notice and the opportunity to appear and be heard.

The Commission’s hearing notice was sent by first class mail and the U.S. Postal Service did not return it as undeliverable.  Accordingly, it must be presumed that the addressee received the notice, which was sent in the ordinary course of business.
  It is presumed, therefore, that Ms. Boyd received the items and knew the time and place of the scheduled hearing.  Ms. Boyd’s due process rights have been fully protected.


Although Ms. Boyd’s complaint could be dismissed for failure to prosecute, it must be dismissed for a different reason, namely lack of Commission jurisdiction over the subject matter of her complaint.



The Responsible Utility Customer Protection Act, 66 Pa. C.S.A. §1401, et seq., became effective December 14, 2004 and applies to this proceeding.  Section 1405(c) of the Public Utility Code, 66 Pa. C.S.A. §1405(c), reads as follows:

(C) Customer Assistance Programs. – Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.

The General Assembly has made it clear that the Commission lacks jurisdiction over CAP programs offered by public utilities under the Commission’s jurisdiction.  Ms. Armstead testified that Ms. Boyd is enrolled in PECO’s CAP program.  Finding of Fact No. 3.  


Because the Commission lacks jurisdiction over the subject matter of this proceeding, Ms. Boyd’s complaint must be dismissed.  PECO has the option of contacting Ms. Boyd about her account to determine if she can remain in its CAP program or of taking other action regarding her account in compliance with the Public Utility Code.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to this proceeding.

2. The Commission lacks jurisdiction over the subject matter of this proceeding because CAP program rates may not be the subject of payment arrangements negotiated or approved by the Commission.

3. Ms. Boyd’s due process rights have been fully protected in this proceeding.

ORDER


THEREFORE,



IT IS ORDERED:

1. That the complaint of Anita L. Boyd v. PECO Energy Company at Docket No. Z-01586276 is dismissed for lack of subject matter jurisdiction.

2. That the docket in this proceeding be marked closed.

Dated:  March 15, 2005
















Larry Gesoff







Administrative Law Judge
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