BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
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:

:

v.
:
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:
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:
INITIAL DECISION 
Before

Ember S. Jandebeur
Administrative Law Judge 
HISTORY OF THE PROCEEDINGS 
This Initial Decision denies the relief requested in and dismisses the Formal Complaint of William Hissam at Docket No.  C-20043004.

On May 5, 2004, William Hissam (Complainant or Mr. Hissam) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Aqua Pennsylvania, Inc. (Respondent or Aqua PA).  In the Complaint, the Complainant alleged that the Respondent was threatening termination of his water service because he would not allow the Respondent’s contractor access to his property.  The Complainant says it is to replace a “perfectly good meter.”  The Complainant states the Respondent is “using threats and gestapo (sic) tactics.”  The Complainant asked that the Commission “force the utility to give [him] a choice of contractors,” and explain what the benefit of having the work is to him.
On June 23, 2005, the Respondent filed its Answer to the Complaint.  Respondents’ Answer admitted that shut off notice was sent due to the Complainant refusing access to change out the meter.  The Respondent denies categorically any threat and or Gestapo tactic.  Respondent asked that Complaint be dismissed with prejudice.
On September 30, 2004, a telephonic hearing in this matter was held.  The Complainant appeared pro se, and the Respondent appeared represented by counsel.  No exhibits were submitted by the Complainant.  Respondent submitted seven (7) exhibits, all were admitted into the record.  A transcript comprising sixty-six (66) typewritten pages was produced.  The record in this matter closed on October 30, 2004.
FINDINGS OF FACT
1. The Complainant is a current customer of the Respondent.
2. Complainant receives water service from the Respondent at 413 Berwick Street, White Haven, Pennsylvania, 18661. 
3. On November 25, 2003, David R. Quinn of Aqua Pennsylvania, sent letters to its customers in the White Haven service area that the company would be installing radio frequency meters in the White Haven area.  Aqua Exh.  A 

4. On March 2, 2004, David R. Quinn sent a letter directed to the Complainant reiterating the company’s intent to install radio frequency meters and noted to the Complainant the following: “Please give this matter your immediate attention and schedule an appointment for meter installation.  If you do not, we will follow the regulations of the Public Utility Commission pertaining to water service termination.  Failure to allow access to the home for the purpose [of] meter maintenance permits us to terminate service.”  Aqua Exh.  C
5. On March 16, 2004, David R. Quinn sent a letter directed to the Complainant explaining the company was aware he had a meter and that the company was replacing all of its existing meters with radio frequency meters.  The letter noted that the replacement was mandatory.  Aqua Exh.  D

6. On April 30, 2004, the Respondent notified the Complainant that they intended to terminate service for failure to permit access to meters.  Aqua Exh.  E

7. On May 3, 2004, the Complainant sent a letter to the Respondent alleging “extortion,” failure to explain the benefit of allowing “suspect individuals” into his home, offering no alternative, or offering three (3) contractors or a person of his choosing to do the work.  The letter alleges the notice to terminate was legally insufficient.  Aqua Exh.  F

8. On May 3, 2004, the Complainant filed this Formal Complaint.

DISCUSSION
Burden of Proof:

To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established. Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Dep’t of Public Welfare, White Haven Center, 85 Pa.Commw. 23, 480 A.2d 382 (1984).
Legal Argument:
The Complainant, Mr. Hissam has alleged that Aqua PA, the utility company, has used Gestapo tactics and threats of termination against him.  His overarching complaint with the company is how this matter has been handled.  He alleged he did not get answers to his questions from the company.  The Respondent has wanted to install an automatic reader meter (AMR) at the Complainant’s home since its original notice to him dated November 25, 2003 (Aqua Exh.  A).  After several letters to the Complainant, the Respondent sent a notice on April 30, 2004, that if access was not provided they would terminate service to the Complainant.  (Aqua Exh.E).  The Complainant’s position is that he wants to be able to have a choice of contractors who would do the installation or alternatively, choose his own contractor.   

The Commission’s policy on AMRs is well settled.  The Commission’s view is that AMRs promote efficient and economical meter reading and the “customer refusal of the installation should not be allowed.”  Andrewski v. National Fuel Gas Distribution Corp. Docket No. C-902793 (August 24, 1990)
Mandatory installation of automated meter reading devices is considered a reasonable condition of service.  A utility may not be barred from instituting a condition of service as long as the condition is reasonable.  Petition of National Fuel Gas Distribution Corporation and Equitable Gas Company for Declaratory Order, 66 Pa. PUC 507 (1988).  The propriety of installing an AMR as a condition of service was addressed in Pennsylvania Public Utility Commission v. York Water Co., Docket No. R-842732 (February 21, 1985).  The Commission determined that customers should not be given the option of refusing installation of remote meter reading equipment necessary to read the meter stating at page 2:
“To permit customer discretion in this area would be inefficient and uneconomical.  Customers are not given the option to choose between flat rate and metered service and they should not be given the opportunity of choosing the type of metered service they receive.”

In Re National Fuel Gas Distribution Corporation and Equitable Gas Company, supra, the Commission was asked to rule on the propriety of tariff rules requiring customers to permit the installation of Automatic Meter Reading Devices ("AMDs") as a condition of service.  The Commission declined to accept the ALJs "minimalist approach" to the regulation of remote metering devices that would have allowed customers to object to the installation of remote meter reading devices on their premises, even with adequate safeguards.  In its subsequent declaratory order, the Commission concluded that the installation of meter reading devices could be made a condition of service "so long as reasonable conditions are imposed on the technical characteristics of remote meter reading devices and provided that reasonable notice is given to the customer by the utility.”  Re National Fuel Gas, 66 Pa. PUC at 512.
With regard to choosing his own contractor, the Respondent is under no obligation to allow its customers to choose their own contractors for installation of the utility’s equipment.  Therefore, the Respondent is fully authorized to have sent the Complainant a termination notice pursuant to the regulatory requirement at 52 Pa. Code §56.81(3) wherein it states:

Utility service to a dwelling may be terminated for one or more of the following reasons:
(3) Unreasonable refusal to permit access to meters, service connections, and other property of the utility for the purpose of maintenance, repair or meter reading.

The Complainant also alleged that the notice of termination sent was insufficient; however, that argument fails as well.  Title 52, Chapter 56, subchapter E addresses termination procedures to be followed by utilities.  Specifically, §56.91 states:
Prior to a termination of services, the utility shall mail or deliver written notice to the ratepayer at least 10 days prior to the date of the proposed termination.  […]

The Respondent’s letter dated April 30, 2004, indicated termination would occur on May 17, 2004.  That letter met the above requirement.

Conclusion:
The Complaint filed by Mr. Hissam raises no novel issue regarding a utility company’s installation of AMRs and the law is well established in this area.  For the foregoing reasons it is appropriate to dismiss Mr. Hissam’s Complaint.

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties and the subject matter of this dispute.  66 Pa. C.S.A. §701
2. The Complainant bears the burden of proof.  66 Pa. C.S.A. §332(a)

3. The Complaint failed to sustain his burden.

4. Aqua Pennsylvania, Inc., by notifying the Complainant that failure to allow access to their meter to replace it and install an AMR did not violate any provisions of the Public Utility Code. 

5. A utility may not be barred from instituting a condition of service as long as it is reasonable.  Pennsylvania Public Utility Commission v. York Water Company, Docket No. R-842732 (February 21, 1985); Re National Fuel Gas Distribution Corporation and Equitable Gas Company for Declaratory Order, 66 Pa. PUC 507 (1988).
6. Installation of automated meter reading devices promotes more efficient and economical meter reading and customers should not be allowed to refuse the installation.  Andrezeski v. National Fuel Gas Distribution Corporation, Docket No. C-902793 (August 24, 1990).
ORDER
THEREFORE, 
IT IS ORDERED: 
1.
That the Formal Complaint of William Hissam against Aqua Pennsylvania, Inc at Docket No. C-20043004 is dismissed. 

Date:
March 17, 2005
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Ember S. Jandebeur







Administrative Law Judge
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