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Susan D. Colwell
Administrative Law Judge
HISTORY OF THE PROCEEDING
On August 16, 2004, Doris Rudacille (Complainant) filed a formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Columbia Gas of Pennsylvania, Inc. (Respondent or Columbia) alleging that she was unable to make the payments in the amount of the prior informal Bureau of Consumer Services (BCS) decision at Case No. 1597403 dated February 25, 2004, which directed Complainant to pay her regular budget billing plus $85.00 towards her arrearage each month.

On September 3, 2004, Respondent filed an Answer admitting that Complainant had a BCS decision but that it was fair and provided ample latitude for addressing the arrearage on Complainant’s bill, which was $1,793.16 at the time of the filing.  Respondent warned that a lesser payment arrangement would not be sufficient to make up the arrearage.  On the same date, Respondent filed a Request for Interim Order Waiving Stay under 52 Pa. Code § 56.174(3).  This was granted by Order signed by Chief Administrative Law Judge Veronica A. Smith on September 22, 2004.   
A Telephone Hearing Notice was issued February 10, 2005, which set the date and time of the initial telephonic hearing in this case for the Tuesday, March 15, 2005 at 2:00 PM. and assigned the case to me.  
A Prehearing Order issued on the same date and sent with the Hearing Notice also stated the date and time of the scheduled hearing and informed the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules. 

At the hearing, Complainant testified on her own behalf, and Columbia was represented by counsel, Shelley Sodomsky Segal, who presented her witness, Val Sexton.  Ms. Sexton sponsored two exhibits.  Attorney Segal filed a written motion to dismiss the case under newly-enacted Chapter 14 for lack of jurisdiction, but failed to serve a copy on the presiding officer as required by the Commission’s rules of practice, 52 Pa. Code § 1.54(a).  I did not have a copy at the time of the hearing.  Accordingly, she renewed her motion orally at the hearing.  The record closed at the conclusion of the hearing on March 15, 2005.

FINDINGS OF FACT

1.
Complainant is Doris Rudacille, 917 West King Street, York PA 17404.
2.
Respondent is Columbia Gas of Pennsylvania, Inc., a jurisdictional public utility providing residential gas service in the Commonwealth of Pennsylvania. 

3.
On February 25, 2004, the BCS issued an informal decision at this docket directing Complainant to pay her regular budget amount, which was $85.00 at that time, plus an additional $85.00 per month towards her arrearage. 
4.
Complainant’s income consists of approximately $664.60 biweekly, before taxes take the amount down to $490.00
, plus $52.60 pension from 36 years at a sewing factory and $956.00 per month social security, for a total of $2,337.80 per month. 
5.
Complainant is 75 years old and lives alone.

6.
Complainant’s expenses include:





monthly
total outstanding

American General

$ 90.00
($720.00)
City Financial


$215.00
($15,176.01)
Household Finance

$118.00
($5,000.00)
Conseco


$600.00
($51,247.26)
Electric


$  39.13

Telephone


$  37.26

Water



$  26.88

Property/Sewage/school
$  21.65

Trash pickup


$  17.00

Food



$  50.00

Car loan


$195.81
($4,111.01)

Gas



$  40.00

Car insurance


$ 89.00

Home insurance

$ 24.00


Total monthly bills
$1,563.73
($76,254.28)

Plus gas bill

$   170.00
($1,673.91)




$1,733.73
($77,928.19)
8.
Complainant would give up her telephone except that she has been having ministrokes for the past several years and needs to be able to call for help.

9.
Complainant uses her car, which is a Hyundai, to get back and forth to work and does no other running around.

10.
Her medical bills are paid entirely.

11.
Her loan from American General and from City Financial are for repairs to the house which could not be postponed.

12.
Her loan from Household was a bill consolidation loan.

13.
Property, school and trash and sewer taxes and costs totaled $1,438.04 annually.

14.
Complainant is unable to borrow the necessary amount to cover the gas arrearage.

15.
Complainant has made regular payments on her gas bill but not for the full amount due.

16.
Her house is a row house with three bedrooms, bath, downstairs and basement which she estimates is worth $50,000.00.

17.
Complainant works full-time, 35-40 hours per week, at Wal-Mart, which does not supply health insurance.

18.
An undetermined amount for real estate taxes is not included in the expenses.

19.
After taxes, Complainant’s income is roughly equal to her bills.

20.
The allowance for food and miscellaneous expenses is grossly understated.


21.
Respondent presented Val Sexton, Compliance Specialist for Columbia, who sponsored two exhibits.

22.
Columbia Exhibit 1 is the customer’s general account information showing that the account balance at the time of the hearing was $1,673.91.

23.
Columbia Exhibit 2 is the payment history, which shows that Complainant makes a payment each and every month.
24.
Complainant was required to comply with the prior BCS decision of $85.00 budget billing plus $85.00 towards her arrears, under an Interim Payment Order, and her monthly payments covered the monthly usage but did not include the required amount towards the arrearage.
25.
Complainant is not eligible for low income energy assistance programs because her income is too high.

26.
The current catch-up amount is $374.75 through March 18, 2005.

27.
The designation of payment PYAE signifies a payment through an American Express authorized payment agency.  PYUS indicates that the amount was applied to the customer’s service account, rather than a security deposit.

28.
Exhibit 2 indicates that monthly payments were received.

DISCUSSION

Complainant stated that she simply does not have the money to meet the payment plan that the BCS issued and asks that she be given one within her ability to pay.  Respondent moved at the hearing that the Complaint be dismissed for lack of jurisdiction, and in the alternative, that the BCS decision be affirmed.  For reasons explained more fully in this section, the motion to dismiss for lack of jurisdiction will be denied, the Complaint will be dismissed, and the BCS decision reinstated.  

I.
Motion to Dismiss for Lack of Jurisdiction

1.
Section 1405 of the Public Utility Code.
Respondent moved for dismissal for lack of jurisdiction, citing Chapter 14 of the Public Utility Code, 66 Pa. C.S. § 1405(d), and pursuant to 52 Pa. Code § 5.103.  Counsel for Respondent based her motion on Section 1405(d), which bars the Commission from imposing a payment agreement if the Complainant has defaulted on one in the past.  Respondent stated that the Company was bound by this section, and asked for dismissal.  Section 1405(d) reads as follows:

(D)
Number of payment agreements.—Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer. 
As is evident from the section on its face, under Chapter 14, the Commission is barred from imposing an additional payment agreement if one had been abrogated in the past, but several other factors are involved.  Contrary to the representation from Respondent’s counsel that the section somehow bars the Company from agreeing to additional payment arrangements, the section specifically provides that a utility is free to enter into a second or subsequent payment arrangement.  In addition, the Commission cannot dismiss a Complaint based on this section until it determines that (1) there is no change in income within the meaning of the statute; (2) there has been a prior payment arrangement; and (3) the customer has defaulted on it.  Therefore, a motion to dismiss based on this section is premature when made before those facts are established.

2.
Commission Jurisdiction



Respondent confuses the jurisdiction of the Commission to hear the case with the power to grant the relief requested.  The Pennsylvania Supreme Court explained the difference:


Jurisdiction and power are not interchangeable although judges and lawyers often confuse them – Hellertown Borough Referendum Case, 354 Pa. 255, 47 A.2d 273 (1946).  Jurisdiction relates solely to the competency of the particular court or administrative body to determine controversies of the general class to which the case then presented for its consideration belongs.  Power, on the other hand, means the ability of a decision-making body to order or effect a certain result. Delaware River Port Auth. v. Pa. Public Utility Commission, 408 Pa. 169, 178, 182 A.2d 682, 686 (1962); see also Beltrami Enterprises, Inc. v. Com. of Pa. Dept. of Environmental Resources, 632 A.2d 989, 993 (Pa. Cmwlth. Ct. 1993)(fact that administrative agency may not have power to afford relief in particular case presented is of no moment to determination of its jurisdiction over general subject matter of controversy).  
Reidel v. The Human Relations Comm’n of the City of Reading, 559 Pa. 33, 39-40, 739 A.2d 121, 124 (1999).  See also In Re:  Melograne, 571 Pa. 490, 812 A.2d 1164 (2002); Bell Telephone of Pa. v. Philadelphia Warwick Co., 355 Pa. 637, 50 A.2d 684 (1947).  



The Commission has jurisdiction over the service provided by jurisdictional public utilities, including their rates and billing practices.  Section 1405(d) does not strip the Commission of jurisdiction; rather, it limits the Commission’s power to grant the relief of a payment arrangement pursuant to that jurisdiction under the circumstances set forth, i.e., when there is no change in economic circumstances, when there has been a prior payment arrangement, and when that prior arrangement was abrogated by the customer.
3.
Applicability of Chapter 14 to the present Complaint.
The Complaint was filed on August 3, 2004, and was meant as an appeal of the BCS decision issued on February 25, 2004.  The effective date of Chapter 14 was December 14, 2004.  

When the words of a statute are unambiguous, they are not to be disregarded under the pretext of pursuing the spirit of the statute.  1 Pa. C.S. § 1921(a).  A statute is normally construed to operate prospectively.  Pope v. Pennsylvania Threshermen & Farmer’s Mutual Casualty Ins. Co., 176 Pa. Super. 276, 278, 107 A.2d 191, 192 (1954).  No statute shall be retroactive unless clearly and manifestly so intended by the legislature.  Krenzelak v. Krenzelak, 503 Pa. 373, 380, 469 A.2d 987, 990 (1983).  
Sanders v. Loomis Armored, Inc., 418 Pa. Super. 375, 614 A.2d 320 (1992).



The legislation in question states:  “This Act shall take effect in 14 days.”  66 Pa. C.S. § 1418, section 7.  The effective date is December 14, 2004.  The Pennsylvania Legislature is peopled by expert draftsmen who know how to make it clear if an act is to be applied retroactively.  This is evident from the instances where the intent was stated in plain language. 


For example, when the Legislature enacted Section 1315 of the Public Utility Code, 66 Pa. C.S. § 1315, it included these words: “This act shall be applicable to all proceedings pending before the Public Utility Commission and the courts at this time.”  The Commonwealth Court upheld the validity of these words.  Barasch v. Pa. Publ. Util. Comm’n, 516 Pa. 142, 532 A.2d 325 (1987.); See also, In re 1985 Washington County Annual Financial Report Surcharge, 529 Pa. 81, 601 A.2d 1223 (1992)(1986 amendments to filing requirements expressly made retroactive to January 1, 1978 upheld).  It is evident that the Legislature specifically states when retroactivity is applicable.  



The second point is whether application of the new enactment would qualify as retroactivity.   
. . . in order to invoke the presumption against retroactivity it is necessary to determine whether the proposed application of the enactment at issue would actually be “retroactive.”  A retroactive law is “one which relates back to and gives a previous transaction a legal effect different from that which it had under the law in effect when it transpired”.  Com., Dept. of Labor and Industry, Bureau of Employment Sec. v. Pennsylvania Engineering Corp., 54 Pa.Cmwlth. 376, 380, 421 A.2d 521, 523 (1980).  However, our courts have held that “[w]here . . . no vested right or contractual obligation is involved, an act is not retroactively construed when applied to a condition existing on its effective date even though the condition results from events which occurred prior to that date”.  Creighan v. Pittsburgh, 389 Pa. 569, 575, 132 A.2d 867, 871 (1957) (emphasis added).

Brangs v. Brangs, 407 Pa. Super. 43, 595 A.2d 115 (1991).



The question becomes whether the application of Chapter 14 would result in a legal effect different from that which was applicable prior to its enactment.  Prior to Chapter 14, a utility customer could seek an informal BCS determination regarding the terms under which he or she could pay for an arrearage on his or her account, regardless of whether that customer had had one or multiple payment arrangements in the past.  The customer knew that the BCS would determine the customer’s income level and set a repayment period based on that income level, in addition to any other relevant circumstances.  Then, if the customer were not satisfied with the BCS determination, the case was appealable to the Office of Administrative Law Judge, for a de novo hearing.  Although from a practical standpoint, it is unlikely that the judge or the Commission would approve unlimited payment arrangements, there existed no legal bar to the consideration of the case, and this process could be repeated over and over.  Under the terms of the Commission order, a utility could not terminate service to the customer as long as the customer complied with the order and made the payments required. 



Under Chapter 14, a customer is entitled to one payment arrangement, absent a change in economic circumstances.  A customer cannot be granted another by the Commission.  This change is a legal effect different from that which was in effect at the time that the Complainant filed her Complaint.  Therefore, application of the terms of Chapter 14 to this Complaint would be retroactive, and would be in violation of the well-settled terms of statutory construction.



Accordingly, Respondent’s Motion to Dismiss based on Chapter 14 will be denied.  
II.
Merits of the Complaint

As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. §332(a).  

As a matter of general principle, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).
Complainant is a hard-working citizen who has fallen victim to some unfortunate circumstances which make her economic outlook bleak.  She is carrying substantial long-term debt on her home, incurred through a combination of an ex-husband with a gambling problem, who then died and left her with the debt on her home, and home repairs since then which could not be delayed.  Her pension from thirty-two years at a sewing factor is a whopping $52.60 per month.  At age seventy-five, she is working full-time at Wal-Mart and collecting social security.  She has no health insurance, and is one illness away from financial ruin.  

While she diligently makes a payment on her gas bill every month, she is simply unable to make the amount that is required to pay off her arrearage.  She pays extra when she has it, but she does not always have it.   
She has not articulated a change in circumstances which Commission case law requires in order for me to amend the BCS informal decision more favorably.  I will reinstate that decision, with the strong warning to Complainant that the Commission cannot impose another arrangement on the utility on her behalf, absent a change in economic circumstances in accordance with Chapter 14.

When a Complainant fails to sustain her burden of proving that she is entitled to a more favorable payment arrangement, the informal decision of the BCS becomes the operative decision of the Commission. 

A customer is required to make payments according to the prior informal BCS decision while appealing the BCS plan and if the customer fails to make such payments, the customer is required to make a catch-up payment.  A catch up payment consists of the total of all missed payments for consumption since the informal decision was issued plus any lump sum payment ordered by that decision.  Stammel v. PG Energy, Opinion and Order entered May 21, 2003 at Docket No. C-20027994; Moeller v. Duquesne Light Company, Opinion and Order entered September 22, 2003 at Docket No. Z-01215104.  

Although Respondent sought to dismiss this case on a motion, counsel asked that in the alternative, the Commission direct Complainant to continue to make payments in accordance with the BCS decision, including the catch-up payment for the amount not paid since the issuance of the decision.  As of the hearing date, the catch up amount owed to Respondent, based upon budget billing was $374.75.  
Within fifteen (15) days of entry of the Final Commission Order, Respondent shall issue a bill to Complainant in an amount equal to all amounts owed for consumption but not paid since the informal BCS Decision was issued.  Complainant shall pay this amount within thirty (30) days of issuance and then pay $85.00 in addition to the budget bill until her account is current.  See: Moeller v. Duquesne Light Company, Opinion and Order entered September 22, 2003 at Docket No. Z-01215104.

Complainant is cautioned that any complaint, formal or informal, that she files with the Commission after this time will be subject to the provisions of Chapter 14, 66 Pa. C.S.
§ 1401, et al.  Respondent is urged to recognize that this Complainant makes monthly payments and is earnestly trying to pay her bills in a responsible manner, and to act compassionately.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.
2. Respondent has not violated any provision of the Public Utility Code, Commission Regulations or Commission Order.


3.
The Commission cannot dismiss a Complaint based on this section until it determines that (1) there is no change in income within the meaning of the statute; (2) there has been a prior payment arrangement; and (3) the customer has defaulted on it.



4.
When the words of a statute are unambiguous, they are not to be disregarded under the pretext of pursuing the spirit of the statute.  1 Pa. C.S. § 1921(a).  


5.
A statute is normally construed to operate prospectively.  Pope v. Pennsylvania Threshermen & Farmer’s Mutual Casualty Ins. Co., 176 Pa. Super. 276, 278, 107 A.2d 191, 192 (1954).



6.
No statute shall be retroactive unless clearly and manifestly so intended by the legislature.  Krenzelak v. Krenzelak, 503 Pa. 373, 380, 469 A.2d 987, 990 (1983).  Sanders v. Loomis Armored, Inc., 418 Pa. Super. 375, 614 A.2d 320 (1992).

7.
The effective date of Chapter 14 is December 14, 2004.  

8.
A retroactive law is “one which relates back to and gives a previous transaction a legal effect different from that which it had under the law in effect when it transpired”.  Com., Dept. of Labor and Industry, Bureau of Employment Sec. v. Pennsylvania 

Engineering Corp., 54 Pa.Cmwlth. 376, 380, 421 A.2d 521, 523 (1980).



9.
Where no vested right or contractual obligation is involved, an act is not retroactively construed when applied to a condition existing on its effective date even though the condition results from events which occurred prior to that date.  Creighan v. Pittsburgh, 389 Pa. 569, 575, 132 A.2d 867, 871 (1957);  Brangs v. Brangs, 407 Pa. Super. 43, 595 A.2d 115 (1991).



10.
This change is a legal effect different from that which was in effect at the time that the Complainant filed her Complaint.  



11.
Complainant has not upheld her burden of proving that she is entitled to more favorable payment arrangements under Commission precedent.


12.
A customer is required to make payments according to the prior informal BCS decision while appealing the BCS plan and if the customer fails to make such payments, the customer is required to make a catch-up payment.  Stammel v. PG Energy, Opinion and Order entered May 21, 2003 at Docket No. C-20027994; Claypool v. T.W. Phillips Gas & Oil Co., Opinion and Order entered December 22, 1995 at Docket No. Z-00248730.
ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the motion of Columbia Gas of Pennsylvania, Inc., to dismiss the Complaint of Doris Rudacille for lack of jurisdiction at PUC Docket No. C-20043504 is denied.
2.
That the Formal Complaint filed by Doris Rudacille against Columbia Gas of Pennsylvania, Inc., at PUC Docket No. C-20043504 is dismissed.

3.
That within fifteen (15) days of entry of the Final Commission Order, Columbia Gas of Pennsylvania, Inc., shall issue a bill to Doris Rudacille, in an amount equal to the sum of all amounts owed for consumption but not paid, as required by the informal BCS decision issued February 25, 2004 at BCS Case No. 1597403.  This bill shall be calculated in accordance with the Commission's Order in Stammel v. PG Energy, a Division of Southern Union Company, Opinion and Order entered May 21, 2003 at Docket No. C‑20027994 and Moeller v. Duquesne Light Company, Opinion and Order entered September 22, 2003 at Docket No. Z‑01215104.



4.
That Doris Rudacille shall pay to Columbia Gas of Pennsylvania, Inc., an amount equal to the bill issued pursuant to Ordering Paragraph 3 within thirty (30) days of issuance and pay, on or before the monthly billing due date, her regular budget billing plus $85.00 until the arrearage is paid in full.
5.
That, as long as Doris Rudacille keeps the payment schedule stated in this order, Columbia Gas of Pennsylvania, Inc., shall not suspend or terminate her utility service except for valid safety or emergency reasons or assess late payment or finance charges against her account.

6.
That, if Doris Rudacille does not keep the payment schedule stated in this Order, Columbia Gas of Pennsylvania, Inc., is authorized to suspend or terminate her utility service in accordance with the Commission's regulations in Chapter 56 of Title 52 of the Pennsylvania Code.
Dated:  April 4, 2005

___________________________________



Susan D. Colwell



Administrative Law Judge
� Complainant indicated that the amount would fluctuate according to the number of hours that she was assigned to work.  Accordingly, this amount is an approximation, not a constant. 
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