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v.
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TENTATIVE OPINION AND ORDER
BY THE COMMISSION:


Before us for consideration and disposition is a request for approval of a Settlement Agreement (Agreement) entered into between the Law Bureau Prosecutory Staff and the Bureau of Transportation and Safety (BTS) (collectively, Prosecutory Staff) and the Peoples Natural Gas Company, d/b/a Dominion Peoples (Dominion Peoples), for resolution of allegations regarding Dominion Peoples’ compliance with its own tariff and the Public Utility Code (Code).
  
History of the Proceeding


After the accident which occurred on March 27, 2002, as recounted above, Staff reviewed the actions of Dominion Peoples with respect to the accident and, as a result of that review, alleged that Dominion Peoples’ crew present at the accident did not follow Dominion Peoples’ Standard Operating Procedure, Section 080, in that the crew turned on natural gas service before certain conditions were satisfied.  Additionally, the crew is alleged not to have followed Standard Operating Procedure, Section 080, in that they did not check the low fire operation of the meter.  (Settlement Agreement ¶ 17).


During the investigation into the accident, Prosecutory Staff found additional violations pertaining to “Request for Service”
 documents which were supplied by plumbing contractors relating to pressure test records performed by the plumbers.  (Settlement Agreement ¶ ¶ 18-20).  Each of the allegations listed in Paragraph 20 of the Settlement Agreement demonstrated that Dominion Peoples did not follow the procedures in their document entitled “Gas Standards for Gas Piping Appliances—Customers’ Premises (1996) Tables 5 and 6.”



Dominion Peoples has cooperated fully with Prosecutory Staff in its investigation.  Furthermore, Dominion Peoples has, inter alia, instituted practices in order to prevent violations from occurring in the future, has taken steps to revise its Standard Operating Procedures to more clearly reflect its actual practices and the requirements of state and Federal regulations, and has conducted training for its employees who come into possession of the Dominion Peoples’ form known as a “Request of Service” form.  (Settlement Agreement ¶ 22).


Prosecutory Staff and Dominion Peoples engaged in discussions with a view toward reaching an agreement concerning the allegations relating to the March 27, 2002 incident and Dominion Peoples’ subsequent violations.  On December 29, 2004, the Parties filed a Settlement Agree​ment and urged the Commission to approve the terms of the Agreement as being in the public interest.  Approval of the Settlement Agreement would terminate Prosecutory Staff’s informal investigation.
Discussion


The Commission’s Regulations regarding informal investigations are set forth at 52 Pa. Code § 3.113.  Although an informal investigation may be terminated by letter if the Commission determines that no Regulations or provisions of the Code have been or will be violated, formal action may be instituted if a violation or potential violation has occurred.  How​ever, if the involved utility company has committed to resolve the matter in the form of a settlement, “the Commission’s adoption of the settlement . . . will be considered at public meeting.”  52 Pa. C.S. § 3.113(c)(3).  

The Parties assert that the Settlement Agreement should be approved for several reasons.  The Agreement avoids expensive and protracted litigation and it establishes preventive measures to be taken by Dominion Peoples, including the implementation of programs as enumerated in the Appendix to the Agreement.  The Agreement provides that these measures be taken within sixty days after the date the instant Tentative Opinion and Order becomes final.  In addition, the payment of $25,000 by Dominion Peoples is asserted to be an amount that is sufficient to act as a deterrent to similar incidents in the future.
   

Dominion Peoples and Prosecutory Staff have agreed to the terms and conditions summarized below:



1.
Pursuant  to 66 Pa. C.S. § 3301, Dominion Peoples agrees to pay a civil penalty amount of $50,000 to resolve the issues raised in Paragraphs 5 through 20 of the Settlement Agreement.  In lieu of $25,000 of the civil penalty amount, Dominion Peoples agrees to conduct a training program as outlined in the Appendix to the Settlement Agreement to address the deficiencies addressed therein.


2.
Dominion Peoples is required to pay $25,000 by check to the Commonwealth of Pennsylvania, presented to the Commission within twenty days of the date the instant Tentative Opinion and Order becomes final.


3.
Dominion Peoples shall not claim nor include any amount imposed under this Settlement Agreement as a recoverable expense in any future rate proceeding.  


4.
Dominion Peoples shall implement the program enumerated in the Appendix to the Settlement Agreement within sixty days of the date the instant Tentative Opinion and Order becomes final.



5.
In consideration of Dominion Peoples’ payment of a civil penalty, as specified above, and its compliance with the terms of the Settlement Agreement, Prosecutory Staff agrees to forbear the institution of any Formal Complaint which relates to Dominion Peoples’ conduct as specified in the Settlement Agreement, Paragraphs 5 through 21.  However, nothing contained in the Settlement Agreement shall affect the Commission’s authority to receive and resolve any informal or Formal Complaints filed by any affected party with respect to the incident, except that no further civil penalties may be imposed by the Commission for any actions identified in the Settlement Agreement.
After a review of the terms of the Settlement Agreement, we are satisfied that the Agreement is in the public interest.  In Joseph A. Rosi v. Bell-Atlantic-Pennsylvania, Inc., C-00992409 (March 16, 2000), the Commission adopted standards to be applied to determine the amount of the civil penalty in slamming cases.  We have subsequently determined that all violations of the Public Utility Code and Commission regulations, not just slamming cases, shall be subject to review under the standards enunciated in Rosi.  Pa. P.U.C. v. NCIC Operator Services, M-00001440 (December 21, 2000).  

The standards for developing a civil penalty that are set forth in Rosi are as follows:  

1.
Whether the violation was intentional or negligent.  If the violation is intentional, the Commission should start with the presumption that the penalty will be in the range of $500.00 to $1,000.00 per day.  If the violation is negligent, the Commission should start with the presumption that the penalty will be in the range of zero dollars to $500.00 per day.  The precise penalty amount per day will be arrived at by applying the following additional standards, while recognizing that the Commission retains broad discretion in determining a total civil penalty amount that is reasonable on an individual case basis.

2.
Whether the regulated entity promptly and voluntarily took steps to return the customer to the appropriate carrier and credited the customer's account.

3.
Whether the regulated entity initiated procedures to prevent future slamming.

4.
The number of customers affected and the duration of the violation.

5.
Whether the penalty arises from a settlement or a litigated proceeding.

6.
The compliance history of the regulated entity which committed the violation.

7.
Whether the regulated entity cooperated with the Commission.  

8.
The amount necessary to deter future violations.

9.
Past Commission decisions in similar situations.

10.
Other relevant factors.

The first standard raises the question as to whether Dominion Peoples’ actions, which gave rise to this matter, were intentional or negligent.  We note that the record indicates that Dominion Peoples did not intentionally violate any of the Commission’s Regulations.  We further note that Dominion Peoples has cooperated fully with Staff in its investigations and has instituted practices to prevent such violations from occurring in the future.    
  Because the action was negligent and not intentional, the $25,000 civil penalty agreed upon by the Parties is appropriate.    



The second and third Rosi standards do not apply to the present cased because they are applicable to slamming cases.

The fourth standard, concerning the number of customers affected and the duration of the violation, militates in favor of Dominion Peoples.  This matter concerns injury to one person and also numerous procedural issues which may have had the potential to involve others, but did not.  The Settlement Agreement addressed those matters.

The fifth Rosi standard is whether the penalty arises from a settlement or a litigated proceeding.  In this case, the civil penalty arises from a settlement matter.  


With regard to the sixth Rosi standard, we have no information in this record concerning the compliance history of Dominion Peoples relative to the violations which are the subject of this proceeding.  However, the record shows that Dominion Peoples has cooperated with the Commission during this investigation.  


All of the remaining Rosi standards were considered in the process of negotiating the Settlement Agreement.  Specifically considered was the issue of whether the penalty amount will deter future violations.  We believe that a penalty is necessary in this case, and that the penalty amount settled upon by the Parties is sufficient to deter future violations.  
Conclusion
It is the Commission’s policy to promote settlements.  52 Pa. Code § 5.231.  The Parties herein have provided the Commission with sufficient information upon which to thoroughly consider the terms of the instant Settlement Agreement.  The Settlement effectively addresses the issues which arose during the course of Prosecutory Staff’s investigation and avoids the expense of litigation and the possibility of lengthy appeals.  Dominion Peoples has agreed to improve its practices and has also agreed to pay a fair and equitable civil penalty.  Accordingly, we find that the proposed Settlement Agreement entered into between Prosecutory Staff and Dominion Peoples is in the public interest and merits approval; THEREFORE,        

IT IS ORDERED:

1.
That the Settlement Agreement entered into between the Commission’s Law Bureau Prosecutory Staff, the Commission’s Bureau of Transportation and Safety, and the Peoples Natural Gas Company, d/b/a Dominion Peoples is tentatively approved.  
2.
That pursuant to Sections 3301 and 3315 of the Public Utility Code, 66 Pa. C.S.  §§ 3301 and 3315,  the Peoples Natural Gas Company, d/b/a Dominion Peoples shall pay a civil penalty of fifty thousand dollars ($50,000.00) to the Commission to resolve the issues raised in this proceeding.  In lieu of twenty-five thousand dollars ($25,000) of the civil penalty amount, Dominion Peoples agrees to conduct a training program as outlined in the Appendix to the Settlement Agreement in order to address the deficiencies which led to the violations herein.
3.
That the Peoples Natural Gas Company, d/b/a Dominion Peoples shall, within twenty (20) days after the date the instant Tentative Opinion and Order becomes final, remit payment in the amount of $25,000.00 by sending a certified check or money order to:  




Pennsylvania Public Utility Commission





P.O. Box 3265





Harrisburg, PA  17105-3265


4.
That the Peoples Natural Gas Company, d/b/a Dominion Peoples shall not claim nor include any amount imposed under the Settlement Agreement as a recoverable expense in any future rate proceeding.


5.
That the Peoples Natural Gas Company, d/b/a Dominion Peoples shall implement the training programs as outlined in Paragraph 2, above, within sixty (60) days after the date the instant Tentative Opinion and Order becomes final.


6.
That a copy of this Opinion and Order shall be served on the Office of Consumer Advocate and the Office of Small Business Advocate.    

7.
That the Parties to this proceeding shall file any objections to the tentative approval of the terms of the instant Settlement Agreement within twenty (20) days of the date of entry of this Tentative Opinion and Order.


8.
That if no objections are received within twenty (20) days of the date of entry of this Tentative Opinion and Order, the Order shall become final without further action by the Commission. 








BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  April 7, 2005
ORDER ENTERED:  
	�	The allegations arise from an incident on March 27, 2002, in which a church maintenance man suffered first and second degree burns when he attempted to light an electronic ignition furnace and a fire resulted.  Through an investigation conducted by Dominion Peoples and the Allegheny County fire marshal, it was discovered that the furnace’s safety valve failed allowing natural gas to accumulate in the furnace, thus resulting in the accident.  The Parties request that the Commission approve the Agreement as being in the public interest, thus allowing the Parties to resolve the underlying investigation without the need for litigation.  


	�	A “Request for Service” form is an internal form of Dominion Peoples. 


	�	Pursuant to 66 Pa. C.S. § 3301(c), Dominion Peoples agreed to pay a civil penalty in the amount of $50,000 to resolved the issues outlined above.  However, in lieu of $25,000 of the civil penalty amount, Dominion Peoples agreed to conduct the training program as outlined in the Appendix to the Settlement Agreement.  (Settlement Agreement ¶ 24).
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