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HISTORY OF THE PROCEEDING


On February 4, 2005, Jeffrey Peluso (Complainant) filed a complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against North Pittsburgh Telephone Company (Respondent).  Complainant alleges that his ability to receive telephone and internet service from a competitive carrier is “blocked” and requests that the Commission “remove the restrictions” so that he can shop for a more competitive carrier.


On March 10, 2005, Respondent filed its Answer and New Matter, endorsed with a Notice to Plead, denying the material allegations of the Complaint and raising affirmative defenses.  In accordance with 52 Pa. Code §5.63, Complainant’s Answer to New Matter was due no later than March 30, 2005.  Complainant did not file a response to the New Matter portion of Respondent’s Answer.


Respondent filed a Motion to Dismiss (Motion), endorsed with a Notice to Plead, pursuant to 52 Pa. Code §5.101, contemporaneously with its Answer.  Pursuant to 52 Pa. Code §5.101(d), Answers to Preliminary Motions may be filed within 10 days of the date of service and an Answer to Respondent’s Motion would have been due on or before March 20, 2005.  To date, no Answer to the Motion has been filed.  The Motion was assigned to me by Motion Judge Assignment Notice dated March 15, 2005 and is procedurally ready for a ruling.  

FINDINGS OF FACT



1.
On February 4, 2005, Complainant filed a Complaint with the Commission alleging that his ability to receive service from a competitive telecommunications carrier was blocked and that he was unable to shop in the open market for alternative service providers.  


2.
On March 10, 2005, Respondent filed and served its Answer and New Matter denying the material allegations of the Complaint and raising affirmative defenses.  


3.
Also on March 10, 2005, Respondent filed a Motion to Dismiss pursuant to 52 Pa. Code §5.101. 


4.
The Motion avers that the Complaint fails to allege a violation of the Public Utility Code or Commission regulation and requests that the Commission deny the relief requested by Complainant and dismiss the Complaint.  Motion, page 1.


5.
Complainant did not file an Answer to the New Matter portion of Respondent’s Answer.  



6.
Complainant did not file a response to the Motion to Dismiss.
DISCUSSION



The Commission’s Rules of Administrative Practice and Procedure permit the filing of Preliminary Motions.  52 Pa. Code §§5.101.  Commission preliminary motion practice is similar to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa.PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  



Commission regulations provide:


(a)
A preliminary motion is available to participants.  The preliminary motion shall state specifically the grounds relied upon, the standing of the party and shall be limited to the following:


(1)
A motion questioning the jurisdiction of the Commission.

* * *


(3)
A motion to dismiss a pleading that is insufficient as to substance, that does not indicate on its face the standing of the party to participate in the proceeding or that fails to join an indispensable party.

52 Pa. Code § 5.101(a)(1) and (3).



In ruling on a motion to dismiss, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  County of Allegheny v. Commw. of Pa., 507 Pa. 360, 490 A.2d 402 (1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Commw. 1988).  The motion may be granted only if the moving party prevails as a matter of law. Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).  



Complainant filed his Complaint using the Commission’s Formal Complaint form.  Paragraph 4 of the Complaint asks, “What is your Complaint” and was answered as follows:


Our ability to move our service to a more competitive carrier is blocked.  We need to remove these restrictions from our telephone and internet service so we can shop the open market for more competitive rates.  


Paragraph 5 of the Formal Complaint form asks, “What do you want the Public Utility Commission to do about your complaint” and was answered as follows:

Remove the restrictions and allow us to shop for a more competitive carrier or services provider.  


In its Preliminary Motion, Respondent moves to dismiss the Complaint for failure to set forth a claim that the Commission has the authority to administer.  The averments of the Motion do not specifically set forth the applicable section of the regulation; however, a review of the Motion makes it clear that Respondent is requesting dismissal of the Complaint for insufficiency of substance pursuant to 52 Pa. Code §101(a)(3).  A ruling will be issued on those grounds.



The Motion incorporates, by reference, the averments made in its Answer and New Matter and, considered as a whole, Respondent avers as follows:


(a)
that the Commission does not have jurisdiction over issues involving 

internet service providers;



(b)
that it does not block competition in its service territory nor is it 
empowered to do so;




(c)
that neither the Federal Telecommunications Act of 1996 nor the 
Commission have prohibited facilities-based competitive local exchange carrier (CLEC) 
competition in rural service territories similar to that of Respondent;


(d)
that the fact that other CLEC’s have elected not to provide competitive 
local exchange service within Respondent’s service territory is outside of Respondent’s 
control;


(e)
that the availability of wireless telephone service in Respondent’s 
Gibsonia exchange, where Complainant resides, evidences that he does, in fact, have a 
choice of alternative carriers.


The Commission cannot exceed its jurisdiction and must act within it.  City of Pittsburgh v. Pa. Public Utility Commission, 43 A.2d 348 (Pa. Super. Ct. 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602.  Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Cf., Hughes v. PA State Police, 619 A.2d 390 (1992), alloc. denied, 637 A.2d 293 (1993).    



Respondent correctly notes that the Commission has held that issues involving internet service providers are outside its regulatory jurisdiction.  See:  Declaratory Order re LEC Billing of Pay-Per-Call Services and Similar Information Services, Order entered July 1, 1994 at Docket No. M-00940569; Anyika v. AT&T Communications, Inc., Order entered October 31, 2001 at Docket No. C-20015944.  Therefore, the Complaint allegations relating to access to alternative internet service providers must be dismissed for lack of subject matter jurisdiction.


The Federal Telecommunications Act of 1996 and the various Orders of the Commission entered pursuant to the Act have opened the local telephone market in Pennsylvania to the possibility of competition.  Respondent and all other incumbent local exchange carriers have faced the possibility of facilities-based competition from competitive local exchange carriers (CLEC’s) since July 1997.  The Complaint does not contain any allegation that Respondent has actively prevented facilities-based CLEC’s from offering local telephone service in Respondent’s service territory.  The fact that no CLEC’s have chosen to offer service in Complainant’s area is a company management decision not subject to the Commission’s jurisdiction.  


The Complaint fails to meet the minimum requirement for sufficiency in that it fails to set forth “an act or thing done or omitted to be done . . . by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.”  52 Pa. Code §5.21(a) and §5.22(a)(4).  Respondent’s Motion to Dismiss must be granted.



The Commission may “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa. C.S. § 703(b), 52 Pa. Code § 5.21(d).  Dismissing a complaint without a hearing is appropriate and in the public interest when there are no genuine questions of material fact and the Respondent is entitled to judgment as a matter of law.  Lehigh Valley Power Comm. V. Pa. Public Utility Comm’n, 563 A.2d 548 (Pa. Commw. Ct. 1989); Edan Transportation Corp. V. Pa. Public Utility Comm’n, 623 A.2d 6 (Pa. Commw. Ct. 1993).   The Complaint fails to establish a claim upon which the Commission can grant relief.  A hearing would be a fruitless exercise and a waste of Commission resources.  



Respondent’s Motion to Dismiss is granted and the Complaint is dismissed without hearing.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties to this Complaint.



2.
The Commission must act within its jurisdiction.



3.
The Commission lacks the jurisdiction to direct internet service providers to offer service in Complainant’s area.



4.
A formal complaint filed with the Commission must set forth an act or thing done or omitted to be done or about to be done in violation or claimed violation of a statute, regulation, or order of the Commission.



5.
The Complaint is insufficient as to substance.



6.
The Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.



7.
A hearing is necessary to resolve genuine questions of material fact, and a hearing need not be held if the question presented is one of law only.



8.
A hearing is not necessary in the public interest in this case.

ORDER


THEREFORE,


IT IS ORDERED:



1.
That the Motion to Dismiss filed by North Pittsburgh Telephone Company to dismiss the Complaint filed by Jeffrey Peluso at Docket No. C-20054257 is granted.


2.
That the Formal Complaint filed by Jeffrey Peluso against North Pittsburgh Telephone Company at Docket No. C-20054257 is hereby dismissed.
DATED: March 31, 2005
















Veronica A. Smith







Chief Administrative Law Judge
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