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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration and disposition are the Exceptions of Metropolitan Edison Company (Met Ed) filed on January 8, 2005, to the Initial Decision on Remand (I.D. on Remand) of Administrative Law Judge (ALJ) Louis G. Cocheres, issued on December 15, 2004.  On January 10, 2005, Richard M. Campbell (Complainant) filed Reply Exceptions.
History of Proceeding



The Complainant filed the above Complaint against Met Ed on September 12, 2001, alleging that Met Ed had installed utility poles near his home in an unsafe location.  On October 22, 2001, Met Ed filed its Answer and New Matter which denied the material allegations of the Complaint.  On March 21, 2002, a hearing was held.  The Complainant appeared pro se.  Met Ed was represented by counsel.



In his first Initial Decision, issued July 1, 2002, the ALJ sustained the Complaint and ordered Met Ed to relocate the pole line.  Met Ed filed timely Exceptions.  By Opinion and Order, entered December 2, 2002, the Commission concluded that the record was insufficient to decide whether Met Ed’s pole placement practices were unsafe and remanded the case to the Office of Administrative Law Judge for further examination and the inclusion of record evidence on whether the current location of Met Ed’s facilities are safe and reasonable under all of the circumstances.  (Order at 2, 3).


A hearing upon remand was held on October 1, 2003.  The Complainant appeared pro se.  Met Ed was represented by counsel.


The record consists of two prehearing conference transcripts (April 28, 2003 and September 8, 2003), two hearing transcripts (March 21, 2002 and October 1, 2003) totaling 340 pages, and the various witness statements and exhibits listed above.  After the October 2003 hearing, both parties filed one brief each on November 25, 2003. 


The July 1, 2002, Initial Decision recommended that the Complaint be sustained and directed Met Ed to meet with the Commission’s Bureau of Fixed Utility Services (FUS) regarding the development of a plan to relocate the pole line at issue.  Once the plan was approved by FUS, Met Ed was directed to relocate the pole line within one year and, subsequently, upon completion of the relocation, notify FUS and the Secretary of the Commission so that the record could be marked closed.



In the ALJ’s Initial Decision on remand, the Complaint was again sustained.  The Initial Decision on remand also directed Met Ed to evaluate a relocation plan offered by the ALJ, to re-evaluate two suggestions offered by the Complainant which the ALJ found were not properly investigated by Met Ed, and to meet with the Complainant and FUS for the purpose of developing a plan, within ninety days of a Commission Order granting such action, to move the subject poles to a safer location.  Additionally, the ALJ directed that, absent a demonstration of good cause to the contrary, Met Ed shall complete the relocation at its sole cost and expense.
Discussion


The ALJ made 131 Findings of Fact, incorporating fifty-three from the Initial Decision issued on July 1, 2002, and reached twelve Conclusions of Law, eight of which were presented in the July 1, 2002 Initial Decision.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.


Met Ed became aware of the need for the pole line when it received an application for service to 61 meters related to a condominium construction project located in York County, Pennsylvania, on March 8, 2001.  Initially, Met Ed planned to provide service to the 61-meter condominium complex using underground cable.  However, that plan was abandoned because the designated starting point (a cable pedestal) did not contain unused connections and because the new line would be installed in wetlands and buried too deep under an existing culvert.



Met Ed’s second plan was to extend an existing line overhead starting at the corner of Pleasant Valley Road and Deamerlyn Drive.  However, that plan was rejected because the owner of Shelley Construction, Inc., refused to give Met Ed a private right-of-way.  In addition, the General Partner and Owner of the York Pleasant Valley Condos did not want an overhead line in the front of the new condos.  (I. D. on Remand at 14,15).


Met Ed’s third plan was to install overhead facilities along Pleasant Valley Road in Springettsbury Township, York County.
  Even though this plan was more costly than one of the earlier options, it was implemented for four reasons.  The first reason was that the existing circuitry for this option would be less burdened by the new load for the condo complex than the other two plans.  Second, these facilities would be more easily accessible for repair and maintenance work.  Third, accessibility was a key factor in providing safe working conditions for Met Ed employees.  Fourth, the new installation would accommodate future load growth.  Springettsbury Township issued a highway occupancy permit to Met Ed for the pole line installation on Pleasant Valley Road.  The Township did not raise any safety issues with the proposed installation in the permitting process.  (I. D. on Remand at 15).



The Complainant offered four alternatives that he believes should have been considered by Met Ed.  The first alternative offered by the Complainant for the relocation of the pole line was to suggest that the line on Pleasant Valley Road be located underground.  The Complainant’s second alternative was to suggest that it be located between the neighboring farmer’s field and the rear of the property owned by Bradley Academy and York Technical Institute.



The third alternative offered by the Complainant was to relocate the project onto Williams Road Extended which came to a dead end in front of Bradley Academy and York Technical Institute.  The fourth alternative offered by the Complainant was to suggest that the line from the Route 30 corridor be upgraded to provide service to the condo complex.  

Met Ed evaluated each of the Complainant’s four alternatives with regard to such critical line siting factors as the ability to obtain right-of-way, right-of-way costs, and future accessibility for repair/maintenance purposes, environmental issues and flexibility for future growth.  The Complainant’s first alternative was not adopted by Met Ed because a new underground line would need to be installed in wetlands and buried too deep under an existing culvert to allow for reasonable upkeep and maintenance costs.  The other three alternatives put forth by the Complainant were not adopted by Met Ed due to the inability to acquire a right-of-way and the higher costs involved in construction and continuing maintenance.  The ALJ agreed with Met Ed’s rejection of the Complainant’s second alternative and also found that Met Ed’s rejection of the Complainant’s fourth alternative was based upon reasonable investigation.  (I. D. on Remand at 16,17).
In his Initial Decision on Remand, the ALJ emphasized that he does not criticize Met Ed for failing to choose one of the Complainant’s alternatives.  Instead, the ALJ found that Met Ed failed to consider the public safety in its evaluation process and that Met Ed personnel failed to reasonably investigate two of the Complainant’s alternatives.

Met Ed’s Exceptions
Met Ed exceptions to the ALJ’s Initial Decision on Remand are few, but persuasive.  In its first exception, Met Ed asserts the ALJ’s finding that the Complainant met his burden of proof is erroneous.  In his Initial Decision on Remand, the ALJ found the record demonstrates that the pole line on Pleasant Valley Road is in an unsafe location, and bases his finding upon the following factors:
The Public Utility Code requires all utilities to furnish and maintain safe facilities.  66 Pa. C.S. §1501.  As noted in the Findings of Fact above, Mr. Campbell produced evidence by testimony or exhibit which demonstrated 1) that he is a long time resident of the area, 2) that in the winter snow blows off the open fields on either side of that section of Pleasant Valley Road, 3) that the snow freezes on the road surface, 4) that vehicles slide off the road, 5) that the pole line is on the outside of the curve, 6) that the removal of the  pole line would generally improve the potential safety for vehicular traffic and make it safer for the farming operations as well, 7) that, if a vehicle hit one of the poles, the vehicle and its occupants would be subject to serious injury and the power to the new condo complex could be disrupted, and 8) that data from Met Ed showed that the Company spent millions of dollars related to vehicular crashes in the years 2000 through 2002.  See, Findings of Fact Nos. 2, 3, 5, 7, 24, 27, 50, 51, 53-57, 61, 64, 66.  In addition, a Met Ed witness agreed that the poles constitute a fixed object on the edge of the roadway which can be hazardous.  See, Finding of Fact No. 44.  Another Met Ed witness measured the distance from the poles to the edge of the road.  Four of the six poles were found to be from 6.4 to 7.5 feet from the roadway.  See, Finding of Fact 113.  

(I. D. on Remand at 24).


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. Ct. 1990. 



The record evidence relied upon by the ALJ does not, in our opinion, demonstrate that the pole line at issue has been placed in an unsafe location and, therefore, we find that the Complainant has not carried his burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  We do not find that the facts relied upon by the ALJ show that the siting of the pole line along Pleasant Valley Road is unsafe. We agree with Met Ed’s characterization of the Complainant’s case-in-chief as consisting “of conclusions and unsupported opinions from three non-expert witnesses who” simply asserted that the line is unsafe and should be moved.  (Exc. at 8).


As specifically argued in Met Ed’s Exceptions, two of the Complainant’s three witnesses were unfamiliar with the section of Pleasant Valley Road at issue in this case.  None of the Complainant’s witnesses have any expertise in “any discipline related to pole siting and vehicular accidents.”  (Exc. at 8).  None of the Complainant’s testimony indicated that the relevant stretch of road presented such an unsafe condition that removal of the pole line is warranted.  It is evident that the Complainant has firmly stated opinions.  However, to carry his evidentiary burden, those opinions must rise directly from factual evidence or result from technical expertise and an examination of the facts of the case.  Neither of those circumstances supports the Complainant here.  We, therefore, grant Met Ed’s first exception.
The ALJ correctly notes that the remand in this case specified that the purpose of the remand was to determine whether the pole line was safely and reasonably located.  (I. D. on Remand at 35).  Met Ed’s second exception states that given this specific direction, the legal analysis employed by the ALJ on remand was erroneous.  (Exc. at 13).  According to Met Ed, the ALJ completely failed to address the safety of the existing line, but went to extraordinary lengths to analyze the Company’s planning process.  (See I.D. on Remand at 27-41).  Met Ed asserts that the ALJ should have limited his analysis to the critical issue of safety.
According to Met Ed, the prevailing standards for pole placement are engineering in nature, as specified by the National Electric Safety Code (NESC).  Met Ed asserts that the Pleasant Valley Road project is in full compliance with the NESC standards.  (Met Ed Statement No. 1 at 3).  (Exc. at 14).
Met Ed also argues that the ALJ failed to properly apply prior precedent in his ruling in this matter.  Noting the ALJ’s discussion of Hart v. Penn DOT, 38 D&C4th 550 (1998), Met Ed argues that the facts in Hart reveal that the court found that a utility did not create an unreasonably dangerous condition when it placed poles along a road with less clearance than are present in this case.  Further, Met Ed argues that in Hart, a vehicle actually struck the pole line in question.  No such evidence exists here.  Met Ed emphasizes that the pole in question in Hart was located one foot ten inches from the paved surface.  The closest pole at issue here is approximately six to seven feet from the paved surface.  (Exc. at 14-15).
We agree with Met Ed that the ALJ failed to focus on the safety of the existing line and, instead, engaged in an in-depth examination of Met Ed’s siting procedures.  As we noted in our ruling on Met Ed’s first Exception, the record contains no evidence which would establish that the existing line is unsafe.  Certainly, one factor is Met Ed’s compliance with the NESC standards.  Another factor is Met Ed’s analysis of the decision in Hart.  However, as we stated above, it is the Complainant’s burden in the first instance to show the unsafe condition of the line.  He has failed to do so.  Accordingly, we will grant Met Ed’s second Exception.
In its third Exception, Met Ed asserts that the ALJ erroneously requires it to analyze and review other alternatives, which improperly interferes with the Company’s right to independently make its own business decisions.
Pennsylvania courts have held that it is not within the province of the Commission to interfere with the management of a utility unless an abuse of discretion or arbitrary action by the utility has been shown.  Pa. Pub. Util. Comm’n v. Philadelphia Elec. Co., 522 Pa. 338, 561 A. 2d 1224 (1989); Metropolitan Edison Co. v. Pa. Pub. Util. Comm’n. 437 A. 2d 76 (Pa. Cmwlth. 1987).  Pennsylvania courts have defined an “abuse of discretion” to include a decision that demonstrates evidence of bad faith, fraud, capricious action or abuse of power.  West Penn Power Co. v. Pa. Pub. Util. Comm’n, 659 A.2d 1055 (Pa. Cmwlth. 1995).  Thus, under this “abuse of discretion” standard, the Commission must show substantial deference to the management decisions of the utility.  The ALJ has not articulated any finding that could support any abuse of the Company’s discretion or arbitrary action in this proceeding.  We agree with the Company that there is no record evidence to support a finding of abuse of discretion, and we shall, therefore, grant Met Ed’s third Exception.
Met Ed’s fourth and final Exception avers that the ALJ failed to find that the Company’s evidence demonstrated that the manner in which the overhead electric distribution line at issue was installed is safe for the traveling public.  According to Met Ed, the ALJ relied upon the Complainant’s eye witness perspective over the professional analyses and conclusions of the Company’s expert witness regarding the public safety aspect of the pole line siting.  (Exc. at 28).
Met Ed argues that none of the following factual findings of Met Ed’s expert witness were disputed by the Complainant:  (1) in all cases using the computer simulation of Pleasant Valley Road, Met Ed’s six poles do not present an unsafe condition and are only an issue if drivers attempt to drive significantly too fast for the given conditions; (2) there is nothing in the topography of Pleasant Valley Road or its layout in relation to Met Ed’s poles that creates any unreasonable risk of harm to vehicular traffic; and (3) there is no apparent violation of any township or state standards with respect to the location of Met Ed’s poles along Pleasant Valley Road.  (Exc. at 28-20).


Met Ed is correct that the Complainant failed to rebut the findings of the Company’s expert witness in any way.  As noted above, the Complainant has the burden of proving his case by a preponderance of the evidence.  That phrase means that “one party must present evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.”  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  If it is determined that the Complainant has satisfied his burden of proof, as the ALJ did here, “one must then determine whether the Respondent has submitted evidence of co-equal value or weight to refute the Complainant’s evidence.  If this occurs, the burden of proof cannot be satisfied, unless the party bearing the burden of proof presents additional evidence.”  Morissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); Burleson v. Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 443, 461 A2d 1234 (1983).  (I.D. at 16).


While we have found that the Complainant failed to prove his case in the first instance, even if he had established a prima facie case, Met Ed has submitted evidence that is more than co-equal in value and weight which refutes the evidence of the Complainant.  The fact that the Complainant did not offer any rebuttal to Met Ed’s evidence is fatal to the Complaint.  Accordingly, we shall grant Met Ed’s fourth and final Exception.
Conclusion

We have reviewed the record in this proceeding, including the ALJ’s Initial Decision and Initial Decision on Remand, as well as the Exceptions and Reply Exceptions filed thereto.  Premised upon our review of the record evidence, we conclude that the Exceptions are meritorious and, as a result, they will be granted.  Consistent with that finding, the Complaint is dismissed and the ALJ’s recommendation is reversed; THEREFORE,
IT IS ORDERED:
1.
That the Exceptions of Metropolitan Edison Company are hereby granted.

2.
That the Complaint of Richard M. Campbell v. Metropolitan Edison Company at Docket No. C-20016194 is hereby dismissed.

3.
That the Initial Decision on Remand issued on December 15, 2004, is reversed.
4.
That this case is marked closed.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  April 7, 2005
ORDER ENTERED:  April 14, 2005
�	The witness testifying to this fact referred to Williams Road.  He was specifically given the opportunity to correct his testimony but did not do so.  (Tr. 221.) The Company’s testimony following this reference referred only to Pleasant Valley Road.  Taken in this context, the reference in this passage should be to Pleasant Valley Road.
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