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INITIAL DECISION
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Cynthia Williams Fordham
Administrative Law Judge

HISTORY OF THE PROCEEDING



On February 27, 2004, Barbara Williams (“Williams” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against the Philadelphia Gas Works (“PGW” or “Respondent”) alleging the following:  that her gas bills are excessive; that she works during the day; and that she lives alone. 



The Respondent, through its counsel, filed an answer on April 22, 2004.  In its Answer, the Respondent denied that there was an error in the Complainant’s bills.  The Respondent stated that an automatic meter reader was installed at the property and that all of the Complainant’s bills were based on actual usage.  The Respondent noted that the Complainant could request a meter test if she believes there is a problem with her meter.  The Respondent said that the balance of $165.19 represented gas service to April 22, 2004.  



A telephonic hearing was held in this matter on November 4, 2004, with Administrative Law Judge Cynthia Williams Fordham as the presiding officer.  The Complainant, Barbara Williams, did not participate.  The presiding officer tried to reach the Complainant at 9:58 a.m. at (215) 339-8184, the telephone number on the complaint form and the hearing notice (Tr. 3).  The presiding officer left a message requesting that the Complainant return the call by 10:15 a.m. if she wanted to participate in the hearing (Tr. 3).  In addition, the presiding officer called the number listed as the work number, (215) 952-1123.  The person, who answered at the work number, stated that the Complainant was not in.  No message was left (Tr. 3, 4).  The Complainant did not call to request a continuance or state that she would be unable to attend the hearing (Tr. 4).
  Laureto A. Farinas, Esquire, represented the Respondent.  Susan Kelly, a customer review officer for the Respondent, testified on behalf of the Respondent and sponsored two exhibits: PGW Exhibit 1 – history request report and other financial documents and PGW Exhibit 2-contacts for account.  



The record in this case consists of a 16 page transcript and two exhibits.  The record closed on November 25, 2004.
FINDINGS OF FACT



1.
The Complainant is Barbara Williams, 5151 N. 8th Street, Philadelphia, PA 19120.


2.
The Respondent in this proceeding is the Philadelphia Gas Works.



3.
The Complainant’s bills are based on actual readings (Tr. 8, 9; PGW Ex. 1).



4.
The informal complaint, filed on March 15, 2004, was closed in April 2004 without a decision because there was a pending formal complaint (Tr. 11; PGW Ex. 2). 



5.
The Complainant did not have an outstanding balance at the time of the hearing (Tr. 12; PGW Ex. 1).

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S.§332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The Complainant failed to come to the hearing, call to request a continuance or state that she could not attend the hearing (Tr. 3, 4).  The presiding officer called the Complainant’s home number and left a message on the answering machine and called the work number (Tr. 3, 4).  Mr. Farinas stated that he tried to contact the Complainant at home on October 22, 2004, and left a message on the answering machine.  When he called the work number, he was told that she was not in.  On October 25, 2004, Mr. Farinas sent the Complainant a letter asking her to contact him to discuss settlement.  In addition, he called her four (4) times between October 25, 2004 and the hearing date and she did not respond to his messages (Tr. 5).  The date and time of the hearing were on the following documents that were sent to the Complainant: the hearing notice, dated August 26, 2004, the Prehearing Order, dated October 13, 2004, and the Respondent’s cover letter, dated November 1, 2004 (Tr. 5, 6).  



Section 332(f) of the Public Utility Code, 66 Pa. C.S. §332(f) provides in pertinent part:

Any party who shall fail to be represented at a scheduled conference or hearing after being duly notified thereof, shall be deemed to have waived the opportunity to participate in such conference or hearing, and shall not be permitted thereafter to reopen the disposition of any matter accomplished thereat….



Since the Complainant did not participate in the hearing, the hearing was held in accordance with 66 Pa. C. S. §332(f) and 52 Pa. Code §5.245 and the record was closed.



Susan Kelly, a customer review officer for the Respondent, testified that she reviewed the Complainant’s bills with the Complainant and offered her a chance to have the meter tested (Tr. 9, 10).  However, the Complainant replied that she did not have time (Tr. 10).  Ms. Kelly testified about the telephone conversations that she had with the Complainant in April 2004 (Tr. 10, 11; PGW Ex. 2).  The Complainant filed an informal complaint on March 15, 2004.  A decision was not rendered because she had filed a formal complaint on February 24, 2004 (Tr.  11; PGW Ex. 2). 


Ms. Kelly testified that the Complainant’s bills are based on actual meter readings because an automated meter reader (AMR) is at the property (Tr. 8; PGW Ex. 1).  She stated that the Complainant’s usage increases in the winter months (Tr. 9; PGW Ex. 1).



Ms. Kelly testified that the Complainant did not have an outstanding balance (Tr. 8, 10, 11; PGW Ex. 1).  Her budget payment was $127 a month (Tr. 11, 12).  Therefore, the Respondent’s counsel requested that the Complainant continue to pay her bill in a timely matter (Tr. 12).


The Respondent’s attorney moved to dismiss the complaint for failure to prosecute (Tr. 7).  The motion was granted (Tr. 7, 13).  



The Complainant failed to sustain her burden of proof.  Accordingly, the Complainant’s bills are correct as rendered.  Since the Complainant did not participate in the hearing, the complaint in this matter will be dismissed in its entirety with prejudice.  See Martin Jefferson v. UGI Utilities, Inc., Z-00269892 (Order entered December 26, 1995). 
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C. S. §701.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
That the Complainant, by failing to be represented at the scheduled hearing, waived the opportunity to participate in the hearing.  66 Pa. C.S. §332(a).

ORDER



THEREFORE,


IT IS ORDERED:



1.
That the complaint filed by Barbara Williams against the Philadelphia Gas Works at Docket C-20042518 is dismissed with prejudice.



2.
That this record in this case is marked closed.

____March 28, 2005



_________________________________

Date





Cynthia Williams Fordham






Administrative Law Judge

	�	On November 10, 2004, the Complainant called and indicated that she was in the hospital on November 4, 2004. 
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