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Administrative Law Judge

HISTORY OF THE PROCEEDING



On November 24, 2003, Harvey M. Leis (Customer, Complainant) filed this formal complaint against PECO Energy Company (PECO, Company or Utility) alleging that there is excessive over billing and usage for a vacant building. 



Leis wants PECO to examine the usage, and to hold collections until the property is occupied.  He also protests PECO’s collection techniques.


The Office of Administrative Law Judge (OALJ) reviewed this case for Mediation, but it was referred for hearing.



On June 11, 2004, PECO filed an Answer.  PECO denies that Complainant is being over billed.  By way of further response, PECO averred at the time of the Answer that Complainant’s outstanding balance was $18,918.31.  PECO denied Leis’ allegations about its business and collection practices.



PECO avers that this complaint raises issues concerning a commercial account for a corporation, and asserts that because this account is in a corporate name, Complainant must be represented by counsel as required by 52 Pa. Code §§1.21 and 1.22  


By hearing notice dated November 4, 2004, this case was transferred to Administrative Law Judge Allison K. Turner (ALJ) for hearing and decision.  An in-person initial hearing was held as previously scheduled on Thursday, February 10, 2005 at 1:00 p.m.  Harvey M. Leis appeared and attempted to represent both himself and Creative Industries, Inc. (Creative), PECO’s actual customer in this case.  She did not allow him to represent Creative, but did allow him to testify.  Lisa Lutz, Esq., appeared and represented PECO, and called one witness, Louis DuBois, who sponsored three (3) exhibits, which were admitted to the record.  A transcript of 64 pages was created.


The ALJ received the transcript on March 8, 2005, and the record should be considered closed on that date.
FINDINGS OF FACT



1.
The Respondent is PECO Energy Company, which is a corporation providing electric and natural gas service for compensation in Pennsylvania.



2.
PECO provides electric service to Creative Industries, Inc., at 117 W. Clearfield Street, Philadelphia PA 19133-4209, and this service is the subject matter of the complaint.  Service is provided at Commercial Electric Rate CM.  PECO 1.  There have been no changes to the name of the account.  Tr. 20.  The complaint was filed by and in the name of Harvey M. Leis who resides at 1722 Sylvan Lane, Gladwyne, PA 19035. 


3.
Creative Industries, Inc. is registered with the Pennsylvania Department of State, Corporations Bureau, as Entity No. 935166, filing date of August 25, 1986, President Harvey M. Leis.


4.
Creative Industries has been closed down since July 2003 for lack of business.  It moved out.  Tr. 5, 9.  The Company is not in bankruptcy.  Tr. 11.  Leis is trying to sell the building.  At the hearing, Leis was optimistic about selling the building.  Tr. 62


5.
There is a fluorescent light on just inside the door of the building.  There is gas heat, which is on, which requires electric ignition and has an electric fan.  There are two elevators, and compressors.  People interested in buying the building want to see these items operate.  Tr. 16-17, 22-23


6.
When the realtor shows the building, he or she will turn on all the lights for the prospective buyer or tenant.  Tr. 23


7.
The building occupies a city block, has three stories and in some parts two stories, and encloses 52,000 square feet.  It has ceilings that range from 10 to 14 feet in different parts of the building.  It was originally constructed in 1860 and is a historical property.  It has been used as a factory, but now could be a warehouse.  Tr. 17-18.  The building is uninsured because Leis has been unable to obtain coverage.  Tr. 12


8.
The demand factor on the bills has been going down.  Tr. 6-7



9.
Leis did not cancel service to Creative, nor did he have any changes made to the name of the account, and Creative is still responsible for the bills.  Since Creative has no funds to pay the bills, Leis pays them out of his own funds.  Tr. 57.  Leis told PECO about the change in Creative’s business conditions through the bill collectors who came the month he closed the business down.  Tr. 19-20


10.
PECO filed a timely Answer.  PECO avers that because this commercial account is in the name of a corporation, Complainant must be represented by counsel at the hearing.  The ALJ’s Prehearing Order informed Complainant that if it were a corporation, it must be represented by counsel.  Leis acknowledged that Creative Industries is incorporated.  Tr. 19


11.
PECO moved to dismiss the Complaint because the true party-in-interest, and the named customer, Creative Industries, is a corporation and must be represented by Counsel, and was not so represented.  Tr. 20



12.
When PECO bill collectors came in July 2004, after the business had been shut down, Leis notified them, and spoke to their supervisor by phone at the time, and discussed that the building was vacant.  Tr. 24-25


13.
PECO employees came to the building to collect the bill when Creative Industries fell behind in 1995, 1999-2001, and from 2003 forward.  Tr. 33.  On occasion, they would be wearing or carrying tools, such as a large wrench, and Leis felt threatened.  Tr. 28-30


14.
Complainant stated that he could not afford to retain counsel.  Tr. 50


15.
Louis Dubois works for PECO as a regulatory assessor.  As such, he investigates formal and informal complaints filed against PECO with the PUC.  He was formerly a collections representative for PECO.  Tr. 36-37, 47.  He has explained the demand charges to Leis, and advised him how to control them.


16.
Creative Industries has entered seven payment arrangements with PECO.  It did not keep the first six.  PECO 2.  However, it has kept the seventh one, entered in 2002, and has a good payment record under it.  Tr. 43-44; PECO 1.  The amount of arrears on this account has been reduced from $24,221.96 in January 2002 to $17,343.96 at the time of the hearing.


17.
At the time of the hearing, the average bill was $309.00, and the calculated budget was $342.00.  The most recent payment was made on January 31, 2005 in the amount of $416.06.


18.
The current account balance at the time of the hearing was $17,343.96.



19.
It is customary for PECO collection agents to wear tool belts and sometimes to carry tools because they have a number of assignments to carry our in any given day, and must be prepared for all of them.  Some of these assignments are likely to require tools to carry out the job.  Tr. 46-47


20.
Creative Industries filed an informal complaint with the Commission, and it received a letter dated January 22, 2002 in response to the complaint, directing the following payments:
Pay $2,617.00 by 1/28/02.  This amount includes past due amount of $1,096.73 and your current bill of $1,520.37 (due 1/24/02).  Then, commencing with your regular due date in February 2002, continue the payment arrangement provided by the company of current bill plus $200.00 to be applied towards the unpaid balance until paid in full.  Your present total account balance is $24,222.41.  

PECO 3
DISCUSSION


Although Harvey M. Leis filed this complaint in his own name, the real party in interest here is Creative Industries, Inc. which takes service from PECO at 117 West Clearfield Street a/k/a 3101 North Howard Street.  For this reason Creative Industries, Inc. should be added to the complainants name in the caption of this complaint.  The building has been vacant, and Leis has been attempting on his own to show the building for sale.  Tr. 5.  He has recently sought the services of a realtor.  He alleges that the bills have been excessive considering the lack of use of the building.  He understands that there is a demand pricing system, and understands the process of demand, but opines that since the building is vacant, there really is no demand.  Tr. 6.  Leis wants to change the current payment arrangement so that Creative Industries pays its current bills, but does not have to pay $200.00 a month on the arrearages.


Leis testified that his business was destroyed by the 9-11 disaster.  Money from his customers came through those centers, the blow to the insurance industries caused them to reconsider policies and pull back from certain areas so that he cannot now get insurance, and he lost some of his customers.  Tr. 10-11.  PECO has been coming to the building to collect since 9-11.


The Commission has jurisdiction over this complaint under Section 701 of the Public Utility Code (Code), 66 Pa.C.S §§701 and 1501, which permit the filing of complaints and require that utilities provide reasonable, convenient and safe service, and the Commission’s regulations at 52 Pa. Code §§55.1, et seq. which provide standards for termination for those entities not covered by Chapter 56.  Chapter 56 applies to residential service, and Chapter 55 applies to commercial and industrial service.  Chapter 55 provides very few protections compared to Chapter 56.  Nonetheless, Creative Industries, Inc., is clearly covered under Chapter 55 and not Chapter 56.


As the complainant, Creative Industries has the burden of proof to show that PECO broke the law or the Commission’s regulations or disobeyed a Commission Order in billing it or collecting from it.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), generally provides that a party seeking affirmative relief from the Commission has the burden of proof.  



The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950) (Se-Ling Hosiery).  The term “preponderance of the evidence” means one party must present evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  If a Complainant initially makes out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Malcolm Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).


In addition to determining whether Complainant has satisfied its burden of proof, care must be exercised to ensure that the material facts underlying the Commission’s decision are supported by substantial evidence.  2 Pa. C.S. §704.  The term “substantial evidence” has been defined by the various Pennsylvania courts as being such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western R. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Pa. Dept. of Pub. Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984) (Norfolk and Murphy).



At its first opportunity at the hearing, PECO moved to dismiss the complaint because Creative Industries, its customer, was not represented by counsel at the hearing.  Service has not been discontinued, the name on the account has not been changed, and the name on the account is Creative Industries, Inc.  Tr. 19-20


Various motions are authorized by the Commission’s regulations at 52 Pa. Code §§5.101-5.103.  In this case, Section 103 applies:

§5.103.  Motions.
 (a)  Scope and content.  A request may be made by motion for relief desired, except as may be otherwise expressly provided in this chapter and Chapters 1 and 3 (relating to rules of administrative practice and procedure; and special provisions).  A motion shall set forth the ruling or relief sought, and state the grounds therefor and the statutory or other authority upon which it relies. 
 (b)  Presentation of motions.  A motion may be made in writing at any time, and a motion made during a hearing may be stated orally upon the record, or the presiding officer may require that an oral motion be reduced to writing and filed separately.
 (c)  Response to motions.  A participant has 10 days from the date of service within which to answer or object to a motion, unless the period of time is otherwise fixed by the Commission or the presiding officer. 

 (d)  Rulings on motions. 

   (1)  The presiding officer is authorized to rule and will rule upon motions: 
* * *

    (ii)  Filed or made after the commencement of the hearing and prior to the submission of a decision in the proceeding. 

    (2)  A motion made during the course of hearing, which if granted would otherwise dispose of parties’ rights, should be acted upon by the presiding officer prior to taking further testimony if, in the opinion of the presiding officer, the action is warranted.
* * *
(Emphasis added)



PECO’s oral motion at the hearing clearly complies with this regulation.  Tr. 19-20.  The specific relief sought is to have the complaint dismissed.  PECO states specifically the grounds it relies on, namely the ALJ’s Prehearing Order directing that corporations must be represented, and the Commission’s regulations on representation at 52 Pa. Code §§1.21 and1.22.  Section 1.21 provides that in adversarial proceedings, corporations shall be represented as set for the in Section 1.22, and Section 1.22 provides that corporations may be represented by attorneys admitted in Pennsylvania, or admitted pro hac vice, and Section 1.23 provides that corporations may not be represented otherwise than set forth in Sections 1.21 and 1.22.


Here, a formal complaint has been filed; and also an Answer; and a hearing has been set and held.  This proceeding is clearly an adversarial proceeding under the Commission’s regulations and the Public Utility Code, e.g., 66 Pa.C.S. §701, which authorizes the filing of a complaint.  Therefore, Creative Industries was required to be represented by counsel at the hearing on this matter.  The ALJ informed Leis of this requirement in her Prehearing Order, which he said he received.  Tr. 2 


The Commission has recently ruled that preparation and filing of an application for motor carrier rights before it does not rise to the practice of law, and therefore does not require that an attorney prepare it.  Application of Pittsburgh Information and Research Company t/d/b/a Onyshko Investigative Services, Docket No. A-00120710, Final Order entered November 2, 2004 (Application of Pittsburgh Information).  The Commission distinguished between the “relatively elementary” procedures “dictated by the forms and instructions prepared by the Commission” in filing an application, and ‘in court’ representation.  Id. at 3.  The Commission commented that “the application forms are straightforward and do not require specialized knowledge of the law to be properly filled out”, and concluded that “the filing of these applications [does not] require the abstract understanding of legal principles and a refined skill for their concrete application”.  Id.  Therefore, it further ruled “it is not clear that filing routine applications on preprinted or suggested forms with the Commission constitutes the practice of law”.  Id.  Accord, Kohlman v Western Pennsylvania Hospital,652 A.2d 849 (Pa. Super. 1994); Shortz v Farrell 193 A. 20 (Pa. 1937); Lestat Corp. v. Pennsylvania Power & Light Co., Docket No. C-00946284, Final Order entered August 30, 1995


Here, to the contrary, we are presented with the issue of ‘in-court representation’.  The president of the corporation, who was really speaking as a business owner and operator, wanted to represent himself and his corporation.  Tr. 57.  The ALJ allowed Leis to testify, but did not allow him to act as an attorney.  Leis came before the Commission as a pro se complainant.  The Commission has long held that an unrepresented complainant should have the opportunity to orally explain his or her complaint on the record.  Carlock v. United Telephone Co., 82 PaPUC 68 (1996).  Leis has had this opportunity.  


However, Leis is not properly a complainant in this matter.  Creative Industries, a corporation, is the proper complainant, and had the complaint been properly filed in the name of the corporation, the course of this proceeding would have been different.  Therefore, PECO’s Motion to Dismiss the Complaint made on the record, and taken under advisement, was properly made, and the ALJ now will grant that motion.



For all these reasons, the ALJ concludes that PECO’s Motion should be granted and Complainant’s complaint should be dismissed. 

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties to this complaint, and over the subject matter of this complaint.



2.
Chapter 55 of Title 52, which applies to commercial and industrial customers, requires that sufficient notice be given to these customers in case of termination.


3.
The Commission’s regulations require that corporate customer/complainants be represented by counsel in an adversarial proceeding.  This was an adversarial proceeding.  52 Pa. Code §§1.21-1.23


4.
The complainant was informed of this requirement, and did not comply for his own business reason.


5.
The payment arrangement now followed by the Complainant is satisfactory to PECO and should not be disturbed.
ORDER


THEREFORE,



IT IS ORDERED:



1.
The name of the complainant in the caption of this complaint shall be changed to Harvey M. Leis/Creative Industries, Inc.



2.
PECO’s Motion to Dismiss this complaint is hereby granted.



3.
The complaint of Harvey M. Leis/Creative Industries, Inc. v. PECO Energy Company, docketed at C-20042963, is hereby dismissed, and the file shall be marked closed.


4.
Harvey M. Leis/Creative Industries, Inc. shall continue to pay current bills when they fall due plus $200.00 on the arrears.






____________                                             








Allison K. Turner, ALJ







Administrative Law Judge

Date:

March 28, 2005
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