BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Carol Brazinski/C & D Coin and Gun Shop, Inc.
:







:


v.





:

C-20031256







:

UGI Utilities, Inc. - Gas Division


:

INITIAL DECISION GRANTING MOTION TO DISMISS
Before

Allison K. Turner

Administrative Law Judge

HISTORY OF THE PROCEEDING



On September 15, 2003, Carol Brazinski/C & D Coin and Gun Shop, Inc. (C & D,  the shop, Customer, or Complainant) filed this formal complaint against UGI Utilities, Inc. - Gas Division (UGI, Company or Utility) alleging that charges for gas have been incorrect, and asking the PUC to investigate and get a realistic figure. 



On October 8, 2003, Jason B. Hopp, Esq. entered his appearance on behalf of UGI.



On October 28, 2003, UGI filed an Answer.  UGI admits that C & D’s bills were estimated between September 2002 and March 2003, but denies that no attempts were made to read Complainant’s meter.  UGI avers to the contrary that monthly attempts are made to read the meter, and that two special reads were scheduled in February 2003, and access was not provided.  After a third scheduled special read, UGI gained access in March 2003; the meter was read; and an electronic reading device was installed.  


By way of further response, UGI admitted that it issued a make-up bill to C & D in the amount of $1,240.22, and asserted that UGI has the right to bill for underbilled usage from a series of under-estimated bills.


UGI avers that the Bureau of Consumer Services by letter dated September 5, 2003 at BCS No. 1397132 told C & D to pay its current bills plus $400.00 for two months, and then $399.54 in the third month.  UGI attaches a copy of this letter to its complaint as R-1. 



The Office of Administrative Law Judge (OALJ) reviewed this case for Mediation, but it was referred for hearing.



On December 14, 2004, a telephone hearing notice was issued scheduling an initial telephone hearing to be held on February 7, 2005 at 10:00 am. The case was assigned to ALJ Allison K. Turner for hearing and decision.


On December 20, 2004, the ALJ served a Prehearing Order directing that the parties follow basic procedural rules.


On January 26, 2005, the ALJ sent a letter to Ms. Brazinski and Mr. Hopp directing that C & D must be represented by counsel at the hearing, and noting that due to payments that the amount in dispute had been reduced, and urging the parties to settle the matter without a hearing.



On February 7, 2005, the hearing was held as scheduled.  C & D was not represented by counsel.  Carol Brazinski testified on behalf of C & D.  Jason Hopp, Esq. appeared on behalf of UGI.  He called one witness, Rose Williams, and submitted two exhibits.  He also objected and moved to dismiss the complaint since no lawyer appeared for C & D despite the instructions in the ALJ’s letter to the parties.



The ALJ received the transcript on March 8, 2005, and the record should be considered closed on that date.

FINDINGS OF FACT



1.
The Respondent is UGI Utilities, Inc., which is a corporation providing electric and natural gas service for compensation in Pennsylvania.



2.
UGI provides natural gas service to C & D Coin and Gun Shop at 231 E. Broad Street, Bethlehem Pa 18016, and this service is the subject matter of the complaint.  The complaint was filed by and in the name of Carol Brazinski. 



3.
C & D Coin and Gun Shop is a registered fictitious name with the Pennsylvania Department of State at entity number 2113412.  The address given at the filing date of July 2, 1970 was 125 E. Broad Street, Bethlehem, Pennsylvania.


4.
C & D Coin and Gun Shop Inc., entity number 2078971, was registered as a Pennsylvania Business Corporation on March 2, 1992 with the address of 121 E. Broad Street, Bethlehem, Pennsylvania.  The officers are Ronald J Brazinski, President and Carol Ann Brazinski, Secretary and Treasurer.


5.
The name of C & D Coin and Gun Shop, Inc. should be added as the complainant in the caption of the complaint. 


6.
As of the time of the hearing, C & D’s account was paid in full.  Tr. 2


7
From September 2003 to March 2004, C & D’s bills were estimated.  In March 2004, C & D received a make-up bill in the amount of $1,240.22 because the usage had been underestimated.


8.
UGI offered no explanation when Brazinski called in to question the bill.


9.
C & D filed an informal complaint with the Bureau of Consumer Services which sent a letter to C & D saying that according to the UGI report, the bill was correct as rendered, setting a payment arrangement, and stating that a calculation of similar time periods this year compared to last year found that it was 22% colder this year and 39% more gas was used.  R-1 


10.
Rose Williams has worked for UGI for twenty-two (22) years.  She is a representative in the regulatory compliance department.  She is familiar with UGI’s billing policies and procedures for customer complaints, and she is familiar with C & D’s complaint.  She testified on behalf of UGI at the hearing.  Tr. 21



11.
UGI received a complaint from C & D in April 2003.  It performed an investigation by developing a degree day factor for C & D’s account, based only on gas usage and degree days.  The degree day factor for the disputed period was .4; for the same period in the previous year, the factor was .36; and for the same period the following year, the factor was .42.  Tr. 22-25.



12.
UGI did not gain access to C & D’s meter until March 2003.  At that time they took an actual meter read on the meter in place, which produced the bill for $1,240.22.  Tr. 28; Exhibit R-2.  This reading should have shown all usage for the disputed period.  Tr. 30



13.
At that time, UGI also installed a new meter with an automatic meter reading device.  Tr. 27.  Actual reads for the comparable period in 2003/2004 are generally higher than the estimated reads for the disputed period.  Tr. 28-30; Exhibit R. 2



14.
UGI objected and moved to dismiss the Complaint because the true party-in-interest, and the named customer, C & D Coin and Gun Shop, Inc. is a corporation and must be represented by Counsel in adversarial proceedings such as a hearing, and it was not so represented.  Tr. 7
DISCUSSION


Although Carol Brazinski filed this complaint in her own name, the real party in interest here is C & D Coin and Gun Shop, Inc. (C & D).  C & D takes natural gas service from UGI at 231 East Broad Street, Bethlehem, PA 18018.  For this reason C & D should be added to the complainants name in the caption of this complaint.  Brazinski avers that C & D should only be held responsible for using 22% more gas, apparently because the weather was only 22% colder, but UGI has billed the shop for 39% more usage than the comparable period last year.  Tr. 5.  She thinks that UGI owes her a credit of $350.00.  Brazinski contends several times that she only used 22% more gas, but she offers no proof of that, other than that the winter was 22% colder.


Brazinski testified that UGI did not attempt to read the meter for five (5) months, and did not provide cards so that she could read the meter herself and send in the readings on the cards.  She testified that the gas hot water heater is not hooked up, and that the furnace uses gas, but that they keep the thermostat at 68 degrees downstairs and 40 upstairs.  The building is fairly large, but the shop only uses the first floor.  Tr. 15-16


Brazinski was somewhat defiant about not complying with the Commission’s requirement that the shop be represented by an attorney.  She states “I have no interest in hiring an attorney.  I want to just tell exactly what happened.”  Tr. 4.  She also states that she cannot afford to hire an attorney for what UGI would owe her [$350.00], e.g., she doesn’t think it is fair that UGI should be able to bill her in this fashion, and then she does not have any recourse because she can’t afford to pay an attorney $700.00 or $800.00 when she thinks that UGI only owes her $350.00.  Tr. 5.  She stated that she called UGI but that they gave her no explanation and treated her like a child.  Tr. 12-13.


The ALJ clearly stated to Brazinski that she would take her testimony, but that she might dismiss the complaint on the basis that the shop should have been represented by an attorney but was not.  Tr. 10


The Commission has jurisdiction over this complaint under Section 701 of the Public Utility Code (Code), 66 Pa.C.S §§701 and 1501, which permits the filing of complaints and requires that utilities provide reasonable, convenient and safe service, and the Commission’s regulations at 52 Pa. Code §§55.1, et seq. which provide standards for termination for those entities not covered by Chapter 56.  Chapter 56 applies to residential service, and Chapter 55 applies to commercial and industrial service.  Chapter 55 provides very few protections compared to Chapter 56.  Nonetheless, C & D Coin and Gun Shop is clearly covered under Chapter 55 and not Chapter 56.


As the complainant, C & D Gun Shop Inc., has the burden of proof to show that UGI broke the law or the Commission’s regulations or disobeyed a Commission Order in billing it.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), generally provides that a party seeking affirmative relief from the Commission has the burden of proof.  



The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950) (Se-Ling Hosiery).  The term “preponderance of the evidence” means one party must present evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  If a Complainant initially makes out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Malcolm Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).


In addition to determining whether Complainant has satisfied its burden of proof, care must be exercised to ensure that the material facts underlying the Commission’s decision are supported by substantial evidence.  2 Pa. C.S. §704.  The term “substantial evidence” has been defined by the various Pennsylvania courts as being such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western R. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Pa. Dept. of Pub. Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984) (Norfolk and Murphy).



At its first opportunity at the hearing, UGI objected to continuing with the hearing on the complaint because C & D Coin and Gun Shop, its customer, was not represented by counsel at the hearing.  Tr. 3-4, 6-7


Various motions are authorized by the Commission’s regulations at 52 Pa. Code §§5.101-5.103.  In this case, Section 103 applies:

§5.103.  Motions.
 (a)  Scope and content.  A request may be made by motion for relief desired, except as may be otherwise expressly provided in this chapter and Chapters 1 and 3 (relating to rules of administrative practice and procedure; and special provisions).  A motion shall set forth the ruling or relief sought, and state the grounds therefor and the statutory or other authority upon which it relies. 
 (b)  Presentation of motions.  A motion may be made in writing at any time, and a motion made during a hearing may be stated orally upon the record, or the presiding officer may require that an oral motion be reduced to writing and filed separately.
 (c)  Response to motions.  A participant has 10 days from the date of service within which to answer or object to a motion, unless the period of time is otherwise fixed by the Commission or the presiding officer. 

 (d)  Rulings on motions. 

   (1)  The presiding officer is authorized to rule and will rule upon motions: 
* * *

    (ii)  Filed or made after the commencement of the hearing and prior to the submission of a decision in the proceeding. 

    (2)  A motion made during the course of hearing, which if granted would otherwise dispose of parties’ rights, should be acted upon by the presiding officer prior to taking further testimony if, in the opinion of the presiding officer, the action is warranted.
* * *

(Emphasis added).



UGI’s oral motion at the hearing was stated more as an objection, but does comply with the essence of this regulation.  The specific relief sought is to have the complaint dismissed if no attorney appears to represent the shop.  UGI states that the gun shop should abide by not only the Commission’s rules but by statutory law.  It does not provide specific citations.  However, the Commission’s regulations on representation at 52 Pa. Code §§1.21 and1.22 were pointed out in the ALJ’s letter to the parties.  Section 1.21 provides that in adversarial proceedings, corporations shall be represented as set forth in Section 1.22, and Section 1.22 provides that corporations may be represented by attorneys admitted in Pennsylvania, or admitted pro hac vice, and Section 1.23 provides that corporations may not be represented otherwise than set forth in Sections 1.21 and 1.22.



Here, a formal complaint has been filed; and also an Answer; and a hearing has been set and held.  This proceeding is clearly adversarial in nature under the Commission’s regulations and the Public Utility Code, e.g., 66 Pa.C.S. §701, which authorizes the filing of a complaint.  Therefore, C & D was required to be represented by counsel at the hearing on this matter.  The ALJ informed Brazinski of this requirement in her Prehearing Order, and in a separate letter to her. 


The Commission has recently ruled that preparation and filing of an application for motor carrier rights before it does not rise to the practice of law, and therefore does not require that an attorney prepare it.  Application of Pittsburgh Information and Research Company t/d/b/a Onyshko Investigative Services, Docket No. A-00120710, Final Order entered November 2, 2004 (Application of Pittsburgh Information).  The Commission distinguished between the “relatively elementary” procedures “dictated by the forms and instructions prepared by the Commission” in filing an application, and ‘in court’ representation.  Id. at 3.  The Commission commented that “the application forms are straightforward and do not require specialized knowledge of the law to be properly filled out”, and concluded that “the filing of these applications [does not] require the abstract understanding of legal principles and a refined skill for their concrete application”.  Id.  Therefore, it further ruled “it is not clear that filing routine applications on preprinted or suggested forms with the Commission constitutes the practice of law”.  Id.  Accord, Kohlman v Western Pennsylvania Hospital,652 A.2d 849 (Pa. Super. 1994); Shortz v Farrell 193 A. 20 (Pa. 1937); Lestat Corp. v. Pennsylvania Power & Light Co., Docket No. C-00946284, Final Order entered August 30, 1995.  (Emphasis added)


Here, to the contrary, we are presented with the issue of ‘in-court representation’.  Such representation does include “abstract understanding of legal principles and a refined skill for their concise application.” Supra.  The secretary/treasurer of the corporation, who was really speaking as a business owner and operator, wanted to represent herself and her corporation.  The ALJ allowed Brazinski to testify, but did not allow her to act in any way as an attorney.  Brazinski came before the Commission as a pro se complainant.  The Commission has long held that an unrepresented complainant should have the opportunity to orally explain his or her complaint on the record.  Carlock v. United Telephone Co., 82 PaPUC 68 (1996).  Brazinski has had this opportunity.  



However, Brazinski is not properly a complainant in this matter.  C & D Coin and Gun Shop, Inc., a corporation, is the proper complainant, and had the complaint been properly filed in the name of the corporation, the course of this proceeding would have been different.  Therefore, UGI’s Objection/Motion to Dismiss the Complaint made on the record, and taken under advisement, was properly made, and the ALJ now will grant that motion.



For all these reasons, the ALJ concludes that UGI’s Objection/Motion should be granted and C & D’s complaint should be dismissed. 

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties to this complaint, and over the subject matter of this complaint.  66 Pa. C.S. §§701, 1501


2.
Chapter 55 of Title 52, which applies to commercial and industrial customers, requires that sufficient notice be given to these customers in case of termination.



3.
The Commission’s regulations require that corporate customer/complainants be represented by counsel in an adversarial proceeding.  This was an adversarial proceeding, and Complainant was not represented by counsel.  52 Pa. Code §§1.21 and1.22


4.
Complainant had the burden of proof, and failed to meet it because it was not properly represented.



5.
The complainant was informed of this requirement, and did not comply for her own business reason.


6.
The arrearage has been paid off in full, so there is no further need for a payment arrangement.
ORDER


THEREFORE,



IT IS ORDERED:



1.
The name of the complainant in the caption of this complaint shall be changed to Carol Brazinski/C & D Coin and Gun Shop, Inc.


2.
UGI’s Motion to Dismiss this complaint is hereby granted.


3.
The complaint of Carol Brazinski/C & D Coin and Gun Shop, Inc. v. UGI Utilities, Inc. – Gas Division, docketed at C-20031256, is hereby dismissed, and the file shall be marked closed.








_____________                                             









Allison K. Turner, ALJ








Administrative Law Judge

Date:

March 29, 2005
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