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:
INITIAL DECISION
Before

Ky Van Nguyen

Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On June 30, 2004, Kevin Tracy Bell (the Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission against Philadelphia Gas Works (the Respondent).  He alleged that the Respondent violated Section 3603(a)(6) of the Pennsylvania Uniform Commercial Code, Article 3, Negotiable Instruments, 13 Pa.C.S. §3603(a)(6), in that it had refused to accept his instrument as payment of his gas bills.  This case is an appeal from a prior informal Bureau of Consumer Services (BCS) decision which requires that the Complainant to pay monthly the budget amount of $166 and $45 on the arrearage and that all payments must be made by cash, certified check or money order.


On August 13, 2004, the Respondent filed an Answer denying the material allegations of the Complaint.  It stated that the Complainant’s instrument cannot be redeemed for any value from the U.S. Department of Treasury or any bank or government office and that the instrument is an absurd misapplication of the Code and other statutes.



By Hearing Notice dated January 13, 2005, the parties were notified that an Initial Hearing in this case was scheduled for the morning of February 22, 2005 in Philadelphia.  The Hearing Notice notified the parties that the hearing in this matter was one of several scheduled for that morning and that all parties should expect to be present in the hearing room until their case was called.  This case was assigned to me under 52 Pa. Code §56.174.


The hearing was held, as scheduled.  The Complainant appeared pro se and testified on his own behalf.  Laureto Farinas, Esquire, appeared on behalf of the Respondent, presented the testimony of one witness and introduced three exhibits, which were admitted into the record.  


At the conclusion of the hearing, I directed the Respondent to file brief on the Commission’s jurisdiction.  On March 24, 2005, Counsel for the Respondent filed the required brief and the record was closed on that date.

FINDINGS OF FACT


1.
The Complainant is a residential customer of the Respondent and takes service at 4921 Osage Avenue, Philadelphia, Pennsylvania.


2.
The Complainant lives alone at this address.  


3.
The Complainant earns $3,000 (gross income) each month.  He takes care of his mother who lives at another address.  


4.
The Complainant’s regular, reoccurring monthly household expenses
 include:  



Rent or Mortgage:


 He has paid off his mortgage.



Food:




$     75



Telephone:



$     70



Water:




$     30



Car Payment:



 He has paid off his car.



Car Insurance:



 He does not have insurance.



Child Support:



$   608




Reasonable Includable Expenses:



Food:




$     75



Telephone:



$     25




Water:




$     30



Child Support:



$   608




Total:




$   738


5.
The Complainant’s regular monthly household income included:  



Complainant’s income:

$3,000



Total:




$3,000


6.
On June 9, 2004, the Commission’s Bureau of Consumer Services (BCS) issued an informal decision at Case No. 1683015 directing the Complainant to pay monthly a budget bill of $166 and $45 on the arrearage beginning in July 2004.


7.
Since the informal BCS decision was issued, the Complainant has complied with this decision.  


8.
As of the hearing date, the Complainant’s account balance with the Respondent was $4,097.69.


9.
On April 7, 2004, the Complainant executed a Financing Statement Amendment which granted the Respondent a Partial Assignment (tender of payment) of Secured Indemnity Fidelity Bond recorded with the Secretary of the Commonwealth of Pennsylvania, in the amount of $4,500.



10.
The Respondent refused to accept the Financing Statement as payment of the Complainant’s gas bills.

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context this case, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent has violated the Pennsylvania Uniform Commercial Code in that it has refused to accept as payment of his gas bills an instrument recorded with the Secretary of the Commonwealth of Pennsylvania.  


The Complainant testified that the Respondent had refused to accept as payment a partial assignment or tender of payment of his secured indemnity Fidelity bond in the amount of $4,500, and that, as a result of this refusal the Respondent had violated Section 3603(a)(6) of the Uniform Commercial Code, Article 3, Negotiable Instruments, 13 Pa.C.S. §3603(a)(6).    



The Respondent admitted that it had refused the instrument as payment of the Complainant’s gas bills.  It also contended that the Complainant’s instrument is not payable on demand and that the Commission does not have jurisdiction over matters that require an interpretation of the Uniform Commercial Code (Brief for Respondent, pp. 3-7).


I agree with the Respondent.  The dispute above zeroes in on whether the Complainant’s instrument recorded with the Secretary of the Commonwealth of Pennsylvania of his security bond constitutes a negotiable instrument under the Uniform Commercial Code and whether the rejection of this instrument is a violation of the Code.



Jurisdiction of an administrative agency must either arise from the express words, or by strong and necessary implication, of the statute reposing the power.  The legislative grant of power to act in any particular case must be clear and explicit in its language.  An administrative agency cannot confer on itself authority not fairly or properly within the legislative grant; nor can it acquire jurisdiction by usage, by agreement or by the parties’ consent.  Federal Deposit Ins. Corp. v. Board of Finance and Revenue, 368 Pa. 463, 84 A.2d 495 (1951); Western Pennsylvania Water Co. v. Pennsylvania Public Utility Commission, 471 Pa. 347, 370 A.2d 337 (1977).  Jurisdiction is not dependent on the sufficiency of a complaint, the validity of the demand set forth in the complaint, or a complainant’s right to the relief demanded, the regularity of the proceedings, or the correctness of the decision rendered.  It relates to the field of litigation in which an agency has authority to adjudicate.  In re Motion Picture Exhibitions on Sunday in Borough of Hellertown, 354 Pa. 255, 47 A.2d 273 (1946).  



From the rulings above, I conclude that the interpretation or construction of a negotiable instrument is not the field of litigation which is expressly or by strong implication granted to the Commission to act or in which the Commission has authority to adjudicate.


Finally, a customer is required to make payments according to the prior informal decision while appealing the BCS plan.  Stammel v. PG Energy, Docket No. C-20027994 (Pa. PUC May 21, 2003).  Therefore, I will direct the Complainant to pay monthly the budget amount of $166 and $45 on the arrearage and the payments to be made by cash, personal or certified check, or money order.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction to determine whether it has jurisdiction over the parties and the subject matter of the complaint.  Kim v. Heinzenroether, 37 Pa. Commonwealth Ct. 328, 390 A.2d 874 (1978).



2.
The Commission does not have jurisdiction to determine whether an instrument of security bond recorded with the Secretary of the Commonwealth of Pennsylvania constitutes a negotiable instrument.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Formal Complaint filed by Kevin T. Bell against Philadelphia Gas Works at Docket No. C-20043326 is dismissed.


2.
That the Complainant shall pay the Respondent the budget bill and $45 on the arrearage.



3.
That the payments to the Respondent shall be made by cash, personal or certified check, or money order.
Date:

March 30, 2005


____________________________________








Ky Van Nguyen








Administrative Law Judge

� 	Amounts listed are rounded to the nearest dollar amount.


� 	Section 332(a) of the Public Utility Code provides:





	(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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