BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
Edward and Lina Wang
:

:

v.
:

C-20042856

:
Pennsylvania American Water Company
:
INITIAL DECISION 
Before

Ember S. Jandebeur
Administrative Law Judge 
HISTORY OF THE PROCEEDINGS 
This Initial Decision denies the relief requested in and dismisses the Formal Complaint of Edward and Linda Wang at Docket No. C-20042856.

On April 15, 2004, Edward and Lina Wang (Complainants or the Wangs) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Pennsylvania American Water Company (Respondent).  In the Complaint, the Complainant alleged that the Respondent charges them for access to water when they do not have a home on the lot and do not use water.  The Complainant asked that the Commission stop the water company from charging them a fee for not using water (sic).
On May 6, 2004, the Respondent filed its Answer to the Complaint.  Respondents’ Answer admitted they charged an availability charge and that it is in accordance with their Commission approved tariff.  The Answer further explained that a reduction in fees had been approved and that the charge was set at $8.88 per month effective January 29, 2004.  Respondent noted the availability charge was legal, reasonable, and consistent with their tariff and asked that Complainant’s Complaint be dismissed.  The Respondent raised New Matter stating that no payments had been made for the period December 17, 2002 through April 21, 2004.  The Respondent made no request for relief with regard to the Complainants’ failure to make payments. 
On November 2, 2004, a telephonic hearing in this matter was held.  The Complainant appeared pro se, and the Respondent appeared represented by counsel.  No exhibits were submitted by the Complainant.  Respondent submitted four (4) exhibits, all were admitted into the record.  A typewritten transcript comprising thirty-eight (38) pages was produced.  The record in this matter closed on December 2, 2004.
FINDINGS OF FACT
1. The Complainant owns a residential lot at 50 Eagle Drive, East Stroudsburg, Pennsylvania 18301.  Complaint
2. There is no building on the residential lot.  Complaint

3. The water access pipes follow or run along Eagle Drive.  NT 32

4. The water line along Eagle Drive is ready and capable of providing service to the Complainant.  NT 30  

5. If the Complainant were to build and request hook-up, there would be no hook-up charge.  NT 30, 32

6. Pennsylvania American Water Company took over from the previous owner as of August 2002.  NT 22

7. The Complainant’s first bill from the Respondent was for the period August 23, 2002 – December 17, 2002, for 125 days.  NT 22-23
8. It is not known what the previous owner of the water company did with regard to billing for their approved availability charge.  NT 23

9. The August 23, 2002-Decemebr 17, 2002 bill was rendered using the approved tariff of the previous water company owner.  NT 23 

10. All of the lots in the subdivision, developed or undeveloped are charged an $8.88 monthly access fee.  NT 30-31

11. The Complainant believes that being charged a fee when you do not use any water is “nonsense.”  NT 9 

12. At the time of the hearing, the Complainant had an outstanding balance of $.05.  NT 26

DISCUSSION
Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957). 

Under these principles, the Complainants have the burden of proving by a preponderance of the evidence that the Respondent violated the Public Utility Code in some manner. 
The issue under review relates to an availability charge that the Complainants believe is “nonsense” and “obviously wrong.”  
The Complainants own a lot in the Big Ridge development located in East Stroudsburg, Pennsylvania.  They do not have a home or other building on this lot.  Therefore, they are not using any water.  The Respondent took over this water company in August of 2002 and began charging a quarterly availability charge to the Complainants.  An availability charge is a set fee for having water be available.  One does not need to use water to incur the charge.  The quarterly charge was rendered in accordance with the tariff approved by the Commission for the prior water company.  Tariffs, lawfully established, have the effect of law.  66 Pa. C.S.A. §1303.  Therefore, the availability charge as levied by the Respondents was legal and proper.  Subsequently, the Respondents’ had a change in their tariff lowering the charge to a flat $8.88 per month.  That is the current approved tariff availability charge for the Complainants’ lot.  Therefore, the Complainant’s Complaint must be dismissed. 

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties and the subject matter of this dispute.  66 Pa. C.S. §701
2. The Complainants bear the burden of proof.  66 Pa. C.S. §332(a)

3. Public utility tariffs have the force of law and are binding on both the utility and the customer.  66 Pa. C.S.A. §1302

4. The Complainants did not meet their burden of proof.

5. The Respondent’s availability charge is included in its approved tariff, is currently effective, and has the force of law.
ORDER
THEREFORE, 
IT IS ORDERED: 
1. That the Complaint of Edward and Lina Wang at Docket No.C-20042856 is dismissed. 

Date:
  March 31, 2005



_________________________________








Ember S. Jandebeur







Administrative Law Judge
� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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