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HISTORY OF THE PROCEEDINGS



On June 25, 2004, Allen Kerpan (Complainant) filed a formal Complaint with the Commission against PECO Energy Company (PECO or Respondent) alleging that PECO rendered inadequate service regarding his high bill complaint and during subsequent contacts regarding PECO billing procedures.  As his remedy, Complainant asked that the Commission direct PECO to provide him a copy of the field representative visit report with all documents and computations that were used to close the investigation without further action.


PECO filed its Answer on August 10, 2004, in which it admitted that it had investigated the claim with a field visit on March 3, 2004 and had closed its investigation on April 23, 2004.  PECO admitted that it had forwarded correspondence to Complainant on April 23, 2004, detailing the PECO representative’s findings.  PECO attached a print-out of Complainant’s gas usage, as well as copies of Company records explaining the investigation, field investigation papers and the utility company report.  



On March 4, 2005, a telephone hearing notice was issued which set the telephonic hearing for Wednesday, March 30, 2005 at 1:00 PM and assigned the matter to me.  On March 7, 2005, I issued a Prehearing Order, which set forth some of the procedural rules for the evidentiary hearing, as well as direction to the utility to submit as exhibits those documents which were used to justify its April 23, 2004 closure of its investigation.   



The hearing was held as scheduled with Complainant appearing and representing himself, and PECO represented by Counsel Anthony Kanagy, who presented two witnesses, Anthony Costello, PECO Regulatory Assessor, and Frank Frankenfield, High Billing Field Investigator.  The hearing was taped but not transcribed.  At the end of the hearing, the record remained open for the submission of two additional PECO exhibits.  Upon their receipt two days later, the record was closed.



The matter is now ready for decision.

FINDINGS OF FACT



1.
Complainant is Allen Kerpan, 826 Pine Tree Road, Lafayette Hill, PA  19444, a customer of PECO Energy Company.


2.
Respondent is PECO Energy Company, a jurisdictional public utility providing residential electric and gas service in the Commonwealth of Pennsylvania.



3.
Complainant became aware that his gas bills, along with those of his neighbors, were rising during the winter of 2004.



4.
Approximately two years earlier, he had had a similar situation with PECO concerning an apartment about a mile from his present home where he had a disputed gas charge.



5.
He contacted PECO and asked whether there was a way to determine whether the problem was with his appliances, with his meter, or simply with the weather.



6.
Unlike his earlier contact with PECO, this time PECO resisted sending a field representative because they told him that it was an unusually severe winter and they were getting a higher number of complaints due to colder weather.



7.
After more discussion, PECO sent a field representative to investigate, Mr. Frank Frankenfield.


8.
Mr. Frankenfield performed some tests, looked at the heater, and took some timed measurements of meter movements to determine whether it was operating properly.  He produced a worksheet of this visit.


9.
Complainant asked for a copy of the worksheet.


10.
A form letter dated April 23, 2004 was sent indicating that the case was being closed.  PECO Ex. 4.


11.
After beginning discussions with PECO counsel, Complainant was given a copy of Mr. Frankenfield’s report.  PECO Ex. 2.


12.
The report stated that Mr. Frankenfield did four things:  (1) he verified the meter number and the reading; (2) passing load on the furnace was clocked as 12 seconds on ½ foot dial equals 150,000 BTU’s, gas usage 36% colder in February than January, 37% gas usage increase; (3) reviewed 20% gas increase usage December ’03; and (4) MRS. Requested written report for MR.  PECO Exhibit 2.



13.
There were no changes in the house or household which would account for an increase in gas usage.



14.
Anthony Costello, Regulatory Assessor, appeared and testified on behalf of PECO.



15.
PECO Exhibit 1 is a four-page account statement of Complainant’s account containing all pertinent information which would appear on a customer’s monthly bill.  PECO Ex. 1.


16.
Complainant was billed at tariffed rates which are approved by the Commission.


17.
The base gas rate is outlined in the tariff approved by the Commission.



18.
There is a quarterly adjustment which does not require a base rate case for increases; rather, PECO files tariff sheets and supporting documentation to the Commission prior to the implementation of a new rate. 



19.
The discrepancy in the numbers on PECO Exhibit 2 and 4 are because Exhibit 4 used the wrong numbers.  The December 16, 2004 letter to Complainant explained that there had been a mistake in the earlier letter.  PECO Exhibit 3.



20.
Complainant’s gas usage from 2003 to 2004 are consistent and similar.


21.
Complainant’s units per degree day are consistent, although his heating requirement increased slightly.



22.
The heating requirement will increase if the thermostat remains the same but the temperature outside drops. 




23.
Frank Frankenfield, PECO High Billing Field Investigator, appeared and testified on behalf of PECO.


24.
Mr. Frankenfield’s duties include visiting customers’ homes, verifying if equipment is operating correctly, whether use is justified, and why not if it is not.


25.
Mr. Frankenfield sponsored PECO Exhibit 2, which is his field investigation report.  Page 2 is a short summary of his report, showing that the meter readings were correct, that the passing load of 154,000 BTU gas furnace is accurate, that the gas usage showed 37% increase for a 36% colder month, reviewed 20% gas rate increase as of December 2003, and that the customer requested a report.  PECO Ex. 2.  


26.
The meter is functioning properly since the passing load of 150,000 going through the meter is consistent with 154,000 BTU furnace.



27.
PECO Ex. 3 details how Mr. Frankenfield arrived at the figures on his worksheet.  PECO Ex. 3.


28.
Mr. Frankenfield had the numbers from Complainant’s bills as well as degree day information in order to generate the numbers used on his report.




29.
In early December, 2004, when Mr. DuBois contacted Mr. Frankenfield, Mr. Frankenfield informed him that the numbers in the Nichols letter were incorrect.

DISCUSSION



Complainant alleged that PECO’s response to his high billing complaint was inadequate and upon further investigation on his part, appears to be part of a bigger problem.  He stated that the PECO employees he contacted were unable to reconcile the bills with the increase in usage and whatever rate increases may have gone into effect during the time period in question.  He is concerned that he was not being charged a legitimate rate for his gas usage.



The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  



Complainant has the burden of proving that PECO is responsible for overbilling his account, either by simple overbilling or by charging the wrong rate.  



The standard that must be met by a typical high billing complainant is that a complainant must present testimony that the number of occupants in the household has not changed, the potential for energy utilization was low, and that complainant’s prior billing history showed no previous abnormalities in order to establish a prima facie case.  Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980).  
Billing date

Meter 
         usage
daily avg. 
bill__
December 2001
0077 – A

104
3.5
         $115.78

December 2002
1825 – A
264
8.2

230.64

December 2003
3690 – A
215
6.7

228.32

December 2004
5334 – A
188
6.2

226.24

January 2002

0392 – A
315
9.5

277.07

January 2003

2128 – A
393
13.5

328.53

January 2004

3959 – A
269
8.6

296.02

January 2005

5620 – A
286
8.6

334.15

February 2002

0654 – A
262
8.73

231.55

February 2003

2521 – A
393
13.5

328.53

February 2004

4392 – A
433
13.5

472.00

February 2005

5966 – A
346
11.9

401.79

March
2002

0940-A
286
8.9

252.07

March 2003

2907-A
387
12.4

342.04

March 2004

4727 – A
234
8.0

265.60

March 2005

6248 – A
282
9.7

331.77

April 2002

1148-A
209
7.2

186.13


April 2003

3090 – A
182
6.2

182.86

April 2004

4810 – A
184
6.1

223.00



Here, Complainant states that there have been no changes in his household, no increase in the number of occupants and no additions to the building.  However, his statistics show no abnormalities.  Although the 2002-2003 winter yielded higher bills overall than the others, Complainant has not established that this was the result of overbilling
.  Neither was it the time period specified in the Complaint; rather, it was offered as a comparison to the following winter’s billings. As the chart shows, the winter of 2003 compares quite favorably with the winter of 2004.  The exception is February, and even that jump, from 2003’s bill of $328.53 to 2004’s bill of $472.00 can be explained.  The billing cycle of February 2003 was for 29 days while the billing cycle for February 2004 was for 32 days.  Thus, while the total usage increased, the average daily usage remained the same.  


In addition, the Complainant did not provide the actual bills, which would break down the total amount billed into the individual components, i.e., tax adjustment, distribution charge, customer monthly service charge, etc., that could be evaluated to determine the rate that he was charged on each bill.  PECO Exhibit 1 is the account statement, which shows the meter readings, the usage, and the daily average usage, as well as the billing amount per billing cycle, but it does not provide the breakdown of the total bill per cycle.  Accordingly, the actual rate charged to Complainant, absent those other components, is not clear.  A record which does not include the actual rates cannot support a finding that the rate itself is inaccurate.  


Complainant states that he has had a problem with understanding the billing system used by PECO, including what rates PECO uses, and when the Commission exercises oversight over those rates.  He asked PECO about the nature of the oversight, and the availability of the records which document the oversight, as well as the rates themselves.  He also expressed frustration with the inability of the PECO employees to articulate the process clearly and consistently.  This sparked a suspicion that PECO was probably hiding something, and Complainant seemed determined to find out what that was.  



Complainant stated that the handwritten report of March 3, 2004 is not consistent with the closing letter of April 23, 2004.  The letter stated that the billing usage increased 61% and the heating requirement increased by 56%.  The numbers in the handwritten investigation report states that it was 36% colder in February than January, and there was a 37% gas usage.  PECO admitted that the numbers in the April 23, 2004 letter were incorrect, and that the numbers which appeared in the handwritten investigation report were right.  


The handwritten report states that included was a 20% gas increase effective December 2003.  Mr. Costello “tried diligently” to explain the four components to a gas bill to Complainant, including that the cost of gas is refigured quarterly.  Complainant stated that those not related to the cost of gas account for less than 10% of any change.  Mr. Costello researched and provided the cost of gas per cubic foot from January 2003 to March 2004.  The first quarter, there was a 28% increase, the second quarter, July to September, 9% increase, from October to December, there was no increase, and in the final quarter, December to March, there was a 4% increase.  Complainant could not reconcile the 20% gas rate increase with these numbers.  Complainant cannot find any justification for the 20%.   


At the hearing, Complainant asked for a 31% adjustment for a one year time period, or about $638.00 because he got substantially conflicting information when inquiring about his gas account.  He got this number by adding the amounts of one year’s billing, from January 2004 to December 2004, and taking 31% of the total.  The percentage is used since there seems to be no justification for any increase during this period.  Complainant is concerned that the increase in the gas billing rate is not justified since he asked for the justification repeatedly and PECO was unable to or refused to satisfy him.



Although Complainant proved that he could not adequately explain the increase in gas charges during the time period in question, his evidence falls short of the legal standard necessary for me to sustain his Complaint. His reasoning is sound, but it does not support a finding that PECO’s behavior constituted a violation of the Public Utility Code, Commission regulations or a Commission order, which he is required to prove. He showed that he could not explain the charges, but he did not prove that they constitute an actual violation
.



While the Commonwealth Court has held that even where a utility presents evidence that it has tested the customer’s meter and found it to be accurate, the customer may prove her case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage, Milkie v. Pa. Publ. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. Ct. 2001), here the Complainant has failed to prove his case.  His claims of high billing have not been substantiated by any evidence.  



What has become evident during this proceeding is that, as Complainant stated in his closing statement, when a question is asked of PECO, the result is as many different answers as people providing those answers.  Complainant experienced a high level of frustration, although he was quick to acknowledge that he received a great deal of cooperation from PECO employees following the field investigation of his residence.  He points to a problem of credibility, based on the fact that he had been told certain numbers by one person, then told later that those numbers were incorrect, although they had been used to close his case.  He wonders, with good reason, whether revisiting this matter several months from now would produce different results.  He has no understanding of the PECO pricing, and he has tried to discover how it works.



Complainant claims that the inability of the PECO employees to explain the process to its customers is a failure to provide adequate service because it shows that the utility is not treating its customers with the respect that they deserve.  While I sympathize with the frustration suffered by Complainant in his efforts to get answers, my sympathy is tempered by the fact that the gas pricing procedure in Pennsylvania is not a simple thing. 



In a nutshell, and greatly oversimplified while attempting to give an accurate picture, here it is.  Each utility has on file with the Commission and available for the public to review, a document called a tariff, which contains the rules by which the utility operates.  Included in the tariff is the utility’s base rates.



A utility company has its base rate set according to a base rate case which occurs when it files a tariff supplement which is either allowed to go into effect without Commission action or, more likely, is suspended pending a full investigation.  The ensuing investigation into whether the rates are fair, just and reasonable would have included the participation of various affected citizens’ groups, industry representatives, other utilities, and various public advocates, such as the Office of Consumer Advocate, the Office of Small Business Advocate, and the Commission’s Office of Trial Staff.  Issues litigated would include the utility’s costs in providing service in overhead and employee salaries and benefits, revenues, expenses, taxes, permitted profit margin, rate structure (which customer classes would pay what portion of the overall rate increase), universal services and customer programs.  All parties would have an opportunity to present evidence and to file briefs, reply briefs, and following the issuance of a recommended decision by an administrative law judge, exceptions and reply exceptions.  Only after this level of scrutiny is reached does the Commission itself come to a decision regarding the base rates of a utility, which is then directed to submit an amended tariff consistent with the Commission’s decision.



The implementation of the approved base rate does not set the rate in stone.  The Public Utility Code provides for a mechanism by which a gas utility can adjust the rates it charges to cover the increase or decrease in its own cost of procuring the gas itself on a quarterly basis.  Section 1307 sets forth this procedure, and requires the utility to file a statement with the Commission annually which details its adjustments.  The Commission is required to hold a public hearing annually to accept the final filing, which is scrutinized by various Commission employees for accuracy.  



Fluctuations in the other components of the billing statement will also affect the ultimate charge assessed the ratepayer.  



While it would be useful in fielding detailed questions regarding the process such as those which arose in this case for PECO to have its customer service representatives fully versed in the complexities of the process, I cannot find that PECO’s failure to provide such schooling to its employees constitutes a violation of the Public Utility Code.  PECO’s customer service representatives are expected to treat customers politely and with respect.  They are expected to be knowledgeable regarding all aspects of customer service, i.e., billing, meter reading, security deposits, termination procedures, customer service programs, etc., and they are expected to adhere to the requirements imposed by the Public Utility Code, the Commission’s regulations, and orders of the Commission
.  But when it comes to the actual process which determines the rates charged, as long as PECO abides by the statutory process and makes its tariff available for inspection as required under 66 Pa. C.S. § 1302
, it is the intelligent, capable customer, such as the Complainant herein, who is charged with the responsibility to read it.  Admittedly, the sheer bulk of it makes this a daunting task, but I encourage Complainant to do so.



Since Complainant has not proved a violation of the Public Utility Code, the regulations or orders of the Commission, the Complaint will be dismissed.  
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter of this case.  66 Pa. C.S. § 701.



2.
The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  


3.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  


4.
The standard is that a complainant must present testimony that the number of occupants in the household has not changed, the potential for energy utilization was low, and that complainant’s prior billing history showed no previous abnormalities in order to establish a prima facie case.  Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980).  



5.
Complainant has failed to sustain his burden of proof.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint filed by Allen Kerpan at PUC Docket No.
 C-20043347, is hereby dismissed.



2.
That the Secretary mark this docket closed.

Dated:  April 8, 2005




_______________________________







Susan D. Colwell








Administrative Law Judge
� As indicated by the “A,” each reading was actual, not estimated.


� As higher billing could be the result of colder temperatures, I cannot make the assumption that overbilling occurred.  I note that there was substantial discussion regarding degree days during the hearing, but that no actual degree day data for these billings was provided for my use.  





� Since I have found no violation, there is no need to discuss the availability of a remedy which was not requested in the pleadings but instead raised for the first time during the evidentiary hearing.


� While I am certain that PECO does have employees who are conversant in the rate process, the burden of proof was on the Complainant, and PECO was under no duty to provide such a witness for the hearing.  


� PECO’s tariff is also accessible on the PUC’s website at � HYPERLINK "http://www.puc.state.pa.us" ��www.puc.state.pa.us�.  
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