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HISTORY OF THE PROCEEDINGS



On May 25, 2004, Salvatore J. Pileggi (Mr. Pileggi or Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (PPL or Respondent), claiming that he had been overcharged for 3,798 kilowatt hours of electricity for service in 2002 and 2003 due to a faulty meter, and that PPL had provided unreasonable service by failing to replace the meter in a timely manner.  He requested a refund of the overcharges.  



On July 30, 2004, PPL filed an Answer which denied the material allegations of the Complaint.  PPL alleged that Complainant’s former meter was accurately recording Complainant’s electric usage, that the usage during the period in question was consistent with past usage, and that a high bill investigation showed that Complainant’s actual usage compared favorably to potential usage.  PPL requested that the Complainant’s requested relief be denied and that the Complaint be dismissed.



On August 4, 2004, Chief Administrative Law Judge (CALJ) Veronica A. Smith issued an Interim Order Setting Resolution Conference, which directed Respondent to contact Complainant no later than August 18, 2004, to set a mutually convenient time, no later than September 1, 2004, for a resolution conference.  After the conference, the Respondent was directed to file a short status report within ten (10) days of the conference.  According to Commission records, a status report was submitted, but a settlement was not forthcoming.   



On November 5, 2004, a Telephone Hearing Notice was issued which notified the parties that an Initial Telephone Hearing was scheduled for Monday, December 6, 2004, at 10:00 a.m.  This case was assigned to me for a hearing and decision.

On November 9, 2004, I issued a Prehearing Order which advised the parties of the day, date, and time of the hearing, and provided applicable procedures regarding submission of proposed exhibits, attorney representation, continuances, subpoenas, and informal discussions between the parties, and emphasized the Commission’s policy encouraging settlements.  The Prehearing Order provided that all proposed exhibits were to be provided to me and to the other party seven (7) days prior to the hearing. 



The Initial Telephone Hearing was held as scheduled on Monday, December 6, 2004, at 10:00 a.m.  PPL, who was represented by Gary L. Weber, Esquire, presented the testimony of three Company witnesses and introduced nine exhibits (PPL Exhibits 1 through 4 and 6 through 10).  PPL Exhibit 5, which had been circulated in advance of the hearing, was not introduced as it was determined to be unnecessary.  PPL Exhibit 10, which was submitted for the first time at the hearing, was a correction and supplementation of PPL Exhibit 3.  PPL Exhibits 1 through 4 and 6 through 9 were admitted without objection at the hearing.  PPL Exhibit 10 was admitted, by Interim Order dated January 6, 2005.

Complainant proceeded pro se, and testified in his own behalf.  He also presented the testimony of his wife, and introduced two exhibits which had been provided in advance of the hearing (Complainant Exhibits 1 and 2). 

The hearing produced a transcript of 148 pages.  The parties indicated that they would not be filing briefs.  The record closed by Interim Order on January 6, 2005, and the case is now ready for a decision. 

FINDINGS OF FACT


1.
Complainant is Salvatore J. Pileggi (Complainant or Mr. Pileggi), a PPL Electric Utilities Corporation residential customer, who resides with his wife at 9156 Valley View Drive, Clarks Summit, PA, 18411.  Tr. 8.



2.
Respondent is PPL Electric Utilities Corporation (PPL or Respondent), a public utility providing residential electric service in the Commonwealth of Pennsylvania.



3.
In February, March, April, May, and June 2003, Mr. Pileggi was billed for usage of (in kwh) 1050, 1180, 190, 1598, and 857, respectively.  PPL Exhibit 1.



4.
Mr. Pileggi’s April 2003 bill for 190 kwh was based upon an incorrect meter reading.  In May 2003, Mr. Pileggi was billed for 1598 kwh based upon the actual meter reading.  Thus, the average for the two months is 894 kwh.  Tr. 24-25, 119.



5.
Mr. Pileggi’s electric bills for each month from February through June 2003 were abnormally high for his household (after adjustment for the April bill) when compared to past usage for the same billing periods, and when billing cycle length and heating degree days are taken into account.  PPL Exhibit 1; Complainant Exhibit 1.  Mr. Pileggi experienced no prior billing irregularities.  Tr. 27; PPL Exhibit 1.  



6.
Heating degree days are important for comparison purposes because Mr. Pileggi’s usage pattern shows that he generally uses more electricity in colder weather. PPL Exhibit 1.  Billing days in the cycle are also important for comparison purposes because, all other things being equal, a person will use more electricity in billing cycles with more days.



7.
Mr. Pileggi’s billed usage for the February through June 2003 bills totaled 4,875 kilowatt hours (kwh), as compared to billed usage of 2,693 kwh for the February through June 2001 bills.  The heating degree days were similar for the time periods and there was one less day in the 2003 billing cycles.  PPL Exhibit 1.  The average kwh usage per day reflected in the February through June 2003 bills was 32.28, as compared to 17.72 for the February through June 2001 bills, and 20.49 for the February through June 2002 bills.  PPL Exhibit 1.



8.
There have been only two occupants in Mr. Pileggi’s household since 1999.  Tr. 25-26.



9.
Mr. Pileggi’s residence, which is about 2,000 square feet, is heated with oil forced hot air, has a propane water heater, and no central air conditioning.  Tr. 22-26.



10.
There have been no additions or changes to the home or appliances during and prior to the disputed period.  An addition was added to the home in 2004.  Tr. 22, 27, 41-42.



11.
The appliances and heating system were checked to see whether they could be contributing to the high usage, and no problem was detected.  Tr. 12, 50.




12.
Mr. Pileggi first contacted PPL about high usage in March 2002.  In May 2002, Mr. Pileggi requested that his meter be changed, but it was not changed at that time.  PPL conducted a telephonic energy audit in 2002 and concluded that Complainant was being properly billed. Tr. 9, 14, 142.


13.
Mr. Pileggi contacted PPL again in 2003 about his high usage and requested a meter change.  Tr. 12.  On April 14, 2003, PPL conducted a high bill investigation at Mr. Pileggi’s home.  Information obtained at that time was used as input to PPL Exhibit 3, which is a high bill cost estimate worksheet.    Tr. 58, 104; PPL Exhibit 2.


14.
PPL Exhibit 3 did not accurately reflect the appliances in Mr. Pileggi’s home at the time.  Tr. 30-35.


15.
PPL presented a revised high bill cost estimate worksheet (PPL Exhibit 10) for the first time during the hearing.  Tr. 113-114.  This exhibit also contained incorrect information as it included a space heater, which Mr. Pileggi does not own and does not use.  Tr. 47-48.  The assumed usage of the space heater was ten hours per day for 62 days from March 20, 2003 to May 21, 2003, and this increased the cost estimate by about 900 kwh.    Tr. 62, 131-132.



16.
PPL Exhibit 10 also included 410 kwh for Mr. Pileggi’s oil forced hot air heating system, which had been omitted in PPL Exhibit 3.  The sponsoring witness for PPL Exhibit 10 could not fully explain the derivation of the 410 kwh.  Tr. 130-131.


17.
During the April 14, 2003 home visit, PPL representative Ann Vaida tested the meter with a ProbeWell tester and the meter registered 99.4% accurate.  The ProbeWell tester must be calibrated periodically for accuracy and it is not known when the ProbeWell tester utilized at Mr. Pileggi’s home was last calibrated.  Tr. 65; PPL Exhibit 2.


18.
Ms. Vaida did not perform a “no load” (“creep”) test or a “known load” test on Mr. Pileggi’s meter.  Tr. 67.


19.
On May 27, 2003, PPL replaced Mr. Pileggi’s meter (#80008808) with a retrofitted AMR meter, in response to Complainant’s request and as part of PPL’s system-wide meter upgrade program.  Tr. 12, 88, 95, 142; Complainant Exhibit 2.  


20.
In the July 2003 bill, which was the first full billing cycle after replacement of the meter, Mr. Pileggi’s billed usage returned to a normal level.  The average kwh per day usage for the February through June 2004 billing period was 17.8. Tr. 21; PPL Exhibit 1.


21.
After Mr. Pileggi’s meter (#80008808) was removed from the home, it was in storage for three months until it was tested for accuracy.  After testing, it was shipped out on August 28, 2003, to be retrofitted with an AMR device and reinstalled in another home.  Tr. 89-94; PPL Exhibits 6 and 7.
DISCUSSION



In his Formal Complaint, Mr. Pileggi presented two claims:  (1) that he had been overcharged for electric service during 2002 and 2003 because his meter did not accurately measure his usage; and (2) that he had been provided unreasonable service in that PPL refused to replace the meter in a timely manner.  As the Complainant seeking affirmative relief from the Commission, he bears the burden of proof.  66 Pa. C.S. §332(a).  Complainant must demonstrate that Respondent provided unreasonable public utility service, under Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501, due to overbilling and failure to timely replace a meter  



To satisfy this burden, a complainant must demonstrate that the named utility is responsible for the problem involved in the Complaint, in that the utility has violated the Public Utility Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa. C.S. §701; Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992).  
In Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980), the Commission explained the process of meeting the burden of proof.  In accordance with Waldron, the Complainant has the burden to put forth evidence establishing a prima facie case that he was overcharged for electric service and that PPL did not provide reasonable meter replacement service.  Once Complainant has established a prima facie case, the burden of going forward, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence which is at least co-equal.  
If the utility rebuts Complainant’s evidence, the burden of going forward shifts back to the Complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  Poorbaugh v. West Penn Power Company, 1994 Pa. PUC LEXIS 95.
I will address each of Mr. Pileggi’s issues separately.

Billing Dispute
Mr. Pileggi testified that he first started noticing irregularities in his electric bills in March 2002 in that his bills began increasing, rather than decreasing, with warmer weather.  After he contacted PPL, the utility performed a telephonic energy audit and concluded that Complainant had the potential to use the energy for which he was billed.  Tr. 9.  
During 2003, the discrepancy between the expected level of bills, based upon past history, and actual bills, became even more pronounced.  Complainant contacted the utility and requested a meter replacement.  On April 14, 2003, PPL conducted an onsite visit, completed an appliance survey, tested the meter, and again concluded that Complainant was properly billed.  PPL Exhibit 2; Tr. 11-12, 58.  PPL suggested that the problem might be caused by a heating system malfunction.  Tr. 12.  
Mr. Pileggi did not agree with PPL’s assessment that the heating system could be at fault.  According to Mr. Pileggi, an electrician had inspected the heating system at that time and the appliances were also checked, but no problems were detected.  Tr. 12, 23.

Mr. Pileggi continued to experience high electric bills and again requested that his meter be replaced.  According to Complainant, PPL replaced the meter on May 27, 2003, but did so only after Complainant had expressed an intent to file a complaint with the Commission.  Complainant contended that PPL had agreed to issue a credit if his usage returned to normal with the new meter.  His usage returned to normal but PPL did not issue a credit.  Consequently, Mr. Pileggi filed a complaint.  Tr. 12-13; Complainant Exhibit 2. 


Mr. Pileggi introduced an exhibit (Complainant Exhibit 1) which showed a calculation of $308.81 in alleged overcharges.  In the exhibit, Mr. Pileggi prepared a chart of billed kilowatt hours (kwh) for each month from 1999 through 2004.  This chart showed that Complainant’s pattern of usage was fairly consistent at 6,261 kwh for 1999, 6,141 kwh for 2000, and 6,524 kwh for 2001, increased somewhat in 2002 to 7,252 kwh, increased dramatically in 2003 to 9,162 kwh, and returned to pre-2002 levels at 6,365 kwh for 2004.  Mr. Pileggi considered 1999, 2000, 2001 and 2004 to reflect accurate usage levels, and averaged these four years to obtain an average annual usage of 6,323 kwh.  He then combined the billed kwh from 2002 and 2003 (16,414 kwh), and subtracted his calculated accurate average annual usage for two years (6,323 kwh x 2 = 12,646 kwh) from the combined two higher years, to derive a 3,768 kwh claimed overage (16,414 kwh – 12,646 kwh = 3,768 kwh).  This overage was then priced out at the various PPL tariff rate components to derive the $308.81 credit. 


Mr. Pileggi claimed that his electric bill returned to normal after replacement of the meter on May 27, 2003, and that the July 2003 bill was the first full month which reflected the new meter reading.  Tr. 21.  Thus, the billing period in dispute is the year 2002 and the first six months of 2003, for an eighteen (18) month dispute period.


Upon review of Complainant Exhibit 1, I do not agree with Complainant that the billed usage in the year 2002 or January 2003 was so inconsistent with the prior pattern of usage as to be considered irregular.  I note that the February 2002 kwh billed amount was 589 kwh, which is lower than any prior February in the analysis.  Also, the billed amount in December 2002 was less than December 2000 and 2001.  The January 2003 bill is lower than the billed amount in January 1999 and is consistent with other readings.  Complainant Exhibit 1.  Therefore, I conclude that Complainant has not established a prima facie case of overbilling for January 2002 through January 2003, and I am not including this period in my analysis.  


However, in February 2003, Mr. Pileggi’s bill rose to an abnormally high level in comparison to previous February bills.  This billing irregularity continued in March 2003.  PPL acknowledged that the April 2003 meter reading, which showed 190 kwh usage, was in error, and this error was rectified the following month, with an actual reading of 1588 kwh.  Tr. 24-25, 
119.  The kwh for April and May 2003 therefore averages to 894 kwh (190 kwh + 1598 kwh = 1788 ÷ 2 = 894 kwh), which again was abnormally high for April and May.  Tr. 25.  The June 2003 bill, which is the last bill to reflect a meter reading from the replaced meter, was also very high in comparison to other June bills.  After June 2003, the billing levels returned to normal.



As indicated by Complainant Exhibit 1, Mr. Pileggi generally used more kwh in the winter months than in the summer months.  His residence has an oil forced hot air heating system, which uses electricity for running a pump and fan.  Tr. 23-24, 108.  It is therefore important to consider heating degree days in billing comparisons as usage would normally be greater in months with higher heating degree days.  Tr. 130; PPL Exhibit 2.  Also, the average kwh usage per day must be considered since billing months vary in length.  A customer would normally use more kwh, all things being equal, in a billing month with more days.  The average kwh usage per day in the billing period is determined by using the sum of the total kwh in that billing period, divided by the number of days in the billing period.  


PPL provided an account statement, including degree days and number of days in the billing cycle, which covered the period from January 1999 to November 2004.  PPL Exhibit 1.  This provided an opportunity for comparison from year to year.  



I have compared the billing period of February – June 2003 with the same billing period in 2001, 2002, and 2004.  I noted the heating degree days and the average kwh per day for the reasons previously explained.  As shown in the comparison below, the February – June 2003 billed usage was unusually high, particularly when compared with a similar heating degree day period of February – June 2001.  Also, I observed that billed usage decreased considerably in the similar heating degree day period of February – June 2004, which was after the meter had been replaced.




Heating


Degree Day
days/cycle
kilowatt/hours

Feb. 20, 2001
     1220
      33


588
Mar. 20, 2001
     0955
      28


560
Apr. 19, 2001
     0733
      30


454
May 18, 2001
     0254
      29


583
June 19, 2001
     0128
      32


508
Total degree days 3290
Total kilowatt hours
2,693




Average per day
17.72
Feb. 20, 2002
     0896
      30


 589
Mar. 19, 2002      0710
      27


 610
Apr. 19, 2002
     0582
      31


 650
May 20, 2002
     0449
      31


 739
June 20, 2002       0116
      31


 486

Total degree days 2753
Total kilowatt hours
3,074




Average per day
20.49
Feb. 20, 2003
     1418
      31


1050
Mar.20, 2003
     0978
      28


1180
Apr. 22, 2003
     0639
      33


  190
May 21, 2003
     0275
      29


1598

June 20, 2003
     0167
      30
                          857

Total degree days 3477
Total kilowatt hours
4,875




Average per day
32.28
Feb. 17, 2004
      1276
       28
  

453
Mar.16, 2004        0869
       28


569
Apr. 15, 2004
      0748
       30


565
May 17, 2004
      0232
       32


571
June 15, 2004
      0086 
       29


460
Total degree days 3211
Total kilowatt hours 2,618




Average per day 
17.8


As is evident, the contested bills from February through June 2003 were not consistent with the pattern of usage which was established by other bills.  For example, there was only a 5.7% increase in the heating degree days for February to June 2003, as compared to the same period in 2001, but an 81% increase in kwh billed for that period.  This 81% increase occurred even though the number of total days usage decreased by one day from 2001 to 2003 (from 152 to 151 billing cycle days).  The average kwh per day almost doubled from 2001 to 2003, while the heating degree days were similar.  In 2004, the heating degree days dropped by 7.65%, but there was a 46.3% drop in kwh used as compared to the same billing period in 2003.  Billed usage clearly returned to 2001 levels after the meter was replaced in 2004. 


Case law holds that when a complainant has presented testimony that the number of occupants in a household has not changed, that the potential for energy utilization was low, and that complainant’s prior billing history showed no previous abnormalities, he has established a prima facie case which, unrebutted by a utility, would entitle complainant to prevail.  Dyckman v. PPL Electric Utilities Corporation (Dyckman), Docket No. C-20030661, Order entered December 16, 2004; Replogle v. Pennsylvania Electric Company, 54 PA PUC 528 (1980).


Mr. Pileggi testified that he and his wife were the only occupants of the household during the six year study period (1999-2004) involved in Complainant’s overcharge calculation. Complainant Exhibit 1; Tr. 25-26.  The residence, which is about 2,000 square feet in size, is heated with oil forced hot air, has a propane water heater, and no central air conditioning.  Tr. 22‑26.  There have been no additions or changes to the home or appliances during and prior to the disputed period, other than the replacement of the electric hot water heater with a propane heater in January 1999.  Tr. 22, 27, 41-42.  The appliances and heating system were all checked and were operating properly.  Tr. 12, 50.  Mr. Pileggi denied that there was a heating system problem or that he used a space heater during the disputed period.  Tr. 22, 47-48.  There were no prior billing irregularities.  Tr. 27.


Based upon the above-described evidence, I conclude that Mr. Pileggi has established a prima facie case that he did not use the energy for which he was billed in February through June 2003.  At this point, in accordance with Waldron and Poorbaugh, supra, the burden of going forward with the evidence shifts to PPL to rebut the prima facie case with evidence which is at least co-equal.


In rebuttal to Complainant’s case, PPL relied upon the results of meter tests and a high bill cost estimate worksheet, which lists various appliances in Complainant’s home and presumed consumption levels.  Testimony concerning meter test results was presented by Ann Vaida, a PPL customer contact representative, and Anthony Osmanski, an engineering manager with PPL’s meter laboratory.  Testimony concerning the high bill cost estimate worksheet was presented by Ann Vaida and her supervisor, Theresa Albright.  


Ms. Vaida tested Mr. Pileggi’s meter at his house on April 14, 2003, using a ProbeWell meter tester.  The results showed that the meter was registering at 99.4% accuracy.  Tr. 64-65; PPL Exhibit 2.  Ms. Vaida acknowledged that the ProbeWell tester was periodically tested for accuracy, but she did not know when the last test had been done.  Tr. 65.  She did not perform a “creep” test to see whether the meter registered with no load.  She also did not perform a test to see whether the meter registered accurately with only a “known load” on the system.  Tr. 67.  


Mr. Osmansky testified that Mr. Pileggi’s meter (#80008808) was replaced with an AMR (automated meter reading) meter, as part of PPL’s system-wide meter upgrade program, and in response to Complainant’s request that the meter be changed.  Tr. 88, 95.  Complainant’s old meter was placed into storage until August 15, 2003, when it was tested and registered an accuracy of 99.7% to 100.2%.  Tr. 99.  Then it was shipped out on August 28, 2003, to be retrofitted with an AMR device and reinstalled in another home.  Tr. 89-94; PPL Exhibits 6, 7.



I do not find PPL’s meter tests on Mr. Pileggi’s old meter to provide conclusive proof of the accuracy of Mr. Pileggi’s billing.  The field meter test was performed with a ProbeWell tester whose calibration date was unknown.  Also, the accuracy tests performed on the old meter were not done until almost three months after the meter had been removed.  There was no testimony as to what transpired during the three months when the meter was in storage.  Additional testimony was required other than meter test results to rebut Complainant’s case.  The Commission reached a similar conclusion in Waldron, supra, at page 101, with respect to a PECO billing dispute:

In determining whether PECO has presented evidence which is co-equal, the meter test and the question of the accuracy of the meter, are matters to be considered, but are not, in our opinion, sufficient by themselves to satisfy PECO’s burden of going forward.



PPL also presented a high bill cost estimate (PPL Exhibit 3) as evidence that Mr. Pileggi could have used the kwh for which he was billed.  Ann Vaida testified that she had prepared a list of the appliances that were in Mr. Pileggi’s home during the April 14, 2003, visit.  She provided this information to Ms. Albright, who prepared PPL Exhibit 3.  Tr. 62, 83.



PPL Exhibit 3 showed a base load potential usage of 1214 kwh for 30 days, and 2509 kwh for 62 days (March 20 – May 21, 2003), based upon the listed appliances.  However, Mr. Pileggi testified as to at least six errors on PPL Exhibit 3, including the inclusion of an electric water heater when Mr. Pileggi’s hot water was heated with propane.  Tr. 30-35.  The exhibit also failed to include information on Mr. Pileggi’s heating system, although Ms. Vaida testified that she noticed the oil forced hot air system during her visit.  Tr. 60.  Mr. Pileggi suggested that Ms. Vaida may have confused Mr. Pileggi’s home with another of the 5-17 homes that she visits per day.  Tr. 76, 79.


Ms. Vaida referenced a notation from her visit that Mr. Pileggi was having heating system problems at the time, but Mr. Pileggi denied that he was experiencing problems. Tr. 22, 60, 141-142.  Ms. Vaida also thought that Mr. Pileggi was using a space heater, although she did not see a space heater on her visit (Tr. 61), and there is no listing of a space heater on PPL Exhibit 3.  Mr. Pileggi denied ever using a space heater.  Tr. 47-48.


PPL’s final witness Theresa Albright presented a revised and supplemented high bill cost estimate worksheet (PPL Exhibit 10), which was faxed to me and the Complainant during a hearing recess.  In this exhibit, Ms. Albright corrected the appliance errors in PPL Exhibit 3, which was helpful as it helped to clarify the record.  However, she also included 450 kwh for a space heater and 410 kwh in assumed usage for an oil forced hot air heating system based upon 902 heating degree days.  No heating estimate had been included in the original high bill cost estimate submitted as PPL Exhibit 3.  Furthermore, PPL Exhibit 10 was not provided to me or to the Complainant seven days in advance of the telephonic hearing, as was required in my Prehearing Order.  Tr. 113-114. 


I questioned Ms. Albright about the derivation of the 410 kwh for the forced hot air system, which was based upon 902 heating degree days, but she was unable to explain the derivation.  The following exchanges occurred (Tr. 130-131):

Judge:
If you’ll look at PPL Exhibit Number One, it does give degree days for that period of time.  It looks like it was 978 degree days for the period of March  - - - the bill that went out in March and went down to 639 degree days for the bill that went out in April.  How did they calculate 902 [heating degree days]?

A:
I don’t have an answer.  It’s built into the system.  I don’t know the answer to that question.


.
.
.
Judge:
Is that how the 410 [kwh] was derived, by adding together the degree days?

A:
I can’t answer that.  I don’t know the system behind the cost estimate.  I was not responsible for entering that calculation into the computer.  I can’t answer that.  


There are simply too many uncertainties and inconsistencies for me to give any weight to either PPL Exhibits 3 or 10.  PPL Exhibit 3 had several errors and PPL Exhibit 10, which was not pre-distributed as was directed to be done, contained input that the sponsoring witness could not explain.  PPL Exhibit 10 included a space heater, despite the fact that the heater had not been included in PPL Exhibit 3, and was not observed in the home by Ms. Vaida.  The 450 kwh space heater usage, which was doubled to 900 kwh for the 62-day measured period of March 20 – May 21, 2003, assumed 10 hours daily usage.  Tr. 62, 131-132.  It is not realistic to assume 10 hours daily use of a space heater in May.


Furthermore, the inclusion of both the space heater and oil forced hot air usage in PPL Exhibit 10 was problematic.  The potential usage of 3380 kwh in 62 days, as noted in the exhibit, is totally inconsistent with Mr. Pileggi’s actual historic usage pattern.  The exhibit also included appliance usage assumptions which are not accurate as to Mr. Pileggi, such as an assumption of 11½ hours of television per day (45 kwh TV usage per 30-day month is 45,000 watts ÷ 130 watts for 19 inch TV = 346 hours of usage per 30-day month or 11½ hours per day) when Mr. Pileggi watches television about twice a year.  Tr. 33, 36, 120-121; PPL Exhibit 10.  


For the above-discussed reasons, I conclude that PPL has not rebutted Mr. Pileggi’s prima facie case of billing error as to February 2003 through June 2003.  PPL’s meter test results were not determinative in this case, and the additional evidence as to potential usage was not convincing.  


In Milkie v. Pa. P.U.C., 768 A.2d 1217, 1219-1220 (Pa. Commw. 2001), the Court recognized that a customer could prevail in a billing dispute case despite a test that showed meter accuracy.  As stated therein:

The controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  
Indeed, the Commission recently approved the Initial Decision of Administrative Law Judge (ALJ) Colwell in Dyckman, supra, wherein a billing complaint was sustained despite evidence of meter accuracy. 


Mr. Pileggi was able to prove his case by presenting evidence that his bills were demonstrably higher than previous periods, although his usage was unchanged.  His case was strengthened by evidence, unrebutted by the utility, that the bills returned to normal levels during the first full billing period after the meter was replaced.  This provided strong circumstantial evidence that the old meter provided faulty readings for the February through June bills.



PPL was not able to meet Complainant’s evidence with co-equal evidence and therefore, Complainant has prevailed.  He has met his burden of proving unreasonable service, under Section 1501 of the Code, due to overbilling for February through June 2003, and his Complaint will be sustained as to these charges.



Respondent will be directed to calculate new bills for the five months of February through June 2003, using the kwh billed in February through June 2001, which is the most recent comparable five-month period in terms of heating degree days.  The kwh billed in February through June 2001 (2,693) will be subtracted from the kwh billed for February through June 2003 (4,875) to derive a credit of 2,182 kwh, to be credited to Mr. Pileggi’s bill at the rate in effect at the time. 
Unreasonable meter replacement service



Mr. Pileggi also contended that PPL provided unreasonable service to him in that it refused to replace a faulty meter until he indicated that he was going to complain to the Commission.  Tr. 8-9, 12-13.


Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501, states that every public utility shall furnish reasonable service and shall make all such repairs, changes, and improvements to such service as shall be necessary and proper for the accommodation, convenience, and safety of its patrons, employees, and the public.


Mr. Pileggi testified that he first requested that the meter be changed in May 2002, but he did not put his request in writing.  Tr. 142.  In response to this request, PPL performed a telephonic energy audit and concluded that he was properly billed.  Mr. Pileggi continued to request a meter replacement in 2003, and his meter was eventually replaced with an AMR meter on May 27, 2003.  Complainant Exhibit 2; 12, 15.  


As indicated previously, Complainant did not establish a prima facie case of overbilling until the February 2003 bill, which was dated February 20, 2003.  Until that time, and the succeeding months, his usage pattern was not that inconsistent with past usage so as to be considered irregular.  PPL made an onsite visit on April 14, 2003, and checked the meter accuracy.  Since PPL was then in the process of upgrading all of its 1.3 million residential meters with AMR meters, it would have been imprudent to have replaced Mr. Pileggi’s meter with a conventional meter, only to have to replace it again in a few weeks with an AMR meter.  Tr. 87-89.  Under the circumstances, and with the available information, I cannot conclude that PPL acted unreasonably in not replacing Mr. Pileggi’s meter before May 27, 2003.


Mr. Pileggi has not established a prima facie case of unreasonable meter replacement service, and therefore his Complaint as to that issue will be denied.  
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter of this case.  66 Pa. C.S. §§ 701, 1501.



2.
The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  


3.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992), 364 Pa. 45, 70 A.2d 854 (1950).  


4.
The controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his or her case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Milkie v. Pa. P.U.C., 768 A.2d 1217 (Pa. Commw. 2001).


5.
When a complainant has presented testimony that the number of occupants in a household has not changed, that the potential for energy utilization was low, and that complainant’s prior billing history showed no previous abnormalities, he/she has established a prima facie case which, unrebutted by a utility, would entitle complainant to prevail.  Replogle v. Pennsylvania Electric Company, 54 PA PUC 528 (1980). 



6.
Respondent has not rebutted Complainant’s prima facie case.



7.
Complainant sustained his burden of proving that the bills received from Respondent in February 2003 through and including June 2003 were unreasonably high in that metered usage exceeded actual usage.



8.
Complainant failed to sustain his burden of proving that the bills received from Respondent in January 2002 to and including January 2003 were unreasonably high.



9.
Complainant failed to sustain his burden of proving that Respondent provided unreasonable public utility service, under 66 Pa. C.S.§1501, by not replacing his meter until May 27, 2003.
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Formal Complaint filed by Salvatore J. Pileggi, at Docket No. F‑01445913 is sustained in part, as provided below. 


2.
That within thirty days of the effective date of this order, PPL Electric Utilities Corporation shall prepare a billing statement which credits the Complainant’s account with the difference between the sum of the actual kilowatt hours billed to Complainant from February 2003 through June 2003, and the sum of the actual kilowatt hours billed to Complainant from February 2001 through June 2001:



February 20, 2003
1050 kwh


March 20, 2003
1180 



April 22, 2003

  190 



May 21, 2003

1598 



June 20, 2003

 857 






Total:

4,875 kwh


February 20, 2001
  588 kwh


March 20, 2001
  560 


April 19, 2001

  454


May 18, 2001

  583



June 19, 2001

  508






Total:

2,693 kwh





Difference:     2,182 kwh
Complainant’s bill to be credited with cost of 2,182 kwh at rate in place on June 20, 2003.



3.
That PPL Electric Utilities Corporation file a certification of compliance with the Commission’s Secretary at Docket No. F-01445913, including a copy of the bill issued to Complainant, within ten days of issuing the adjusted bill, and provide a copy to the Commission’s Bureau of Consumer Services.



4.
That the Formal Complaint filed by Salvatore J. Pileggi, at Docket No. F‑01445913 is in all other respects denied.


5.
That upon receipt of the certification in paragraph 3, the Secretary mark this docket closed.

Dated:
April 4, 2005




_________________________________








Kandace F. Melillo







Administrative Law Judge
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