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HISTORY OF THE PROCEEDING



On February 27, 2004, Marilyn Barnes (“Barnes” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against the Philadelphia Gas Works (“PGW” or “Respondent”) alleging the following:  that she did not turn her heat on until mid November; that she keeps her thermostat set at 65 degrees; that the Complainant’s gas bills between November 2003 and February 2003 ranged between $329.61 and $560.08; that one of the Respondent’s representatives came to the Complainant’s property on February 22, 2003 in response to her request; that the representative said that everything was in good condition and that her bills should not be that high; and that the Respondent’s customer service representatives stated that her bills are high because of the weather.



The Respondent, through its counsel, filed an answer on April 30, 2004.  In its Answer, the Respondent averred that the Complainant’s bills were correct as rendered.  The Respondent’s records indicated that an automated meter reading device (“AMR”) was installed at the Complainant’s address and that her bills were based on actual readings.  The Respondent explained that it cannot set the Complainant’s budget bill lower because it is based on her usage.  The Respondent stated that the Complainant may be eligible for the Respondent’s low income assistance programs.  On April 29, 2004, the Complainant’s account balance was $1,998.50 



A hearing was held in this matter in the Philadelphia State Office Building on October 20, 2004, before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Marilyn Barnes, testified in support of the complaint and sponsored three exhibits - Complainant’s Exhibit 1-the Respondent’s answer and attachments; Complainant’s Exhibit 2-the Complainant’s bills dated November 11, 2003 through August 12, 2004; and Complainant’s Exhibit 3-the Complainant’s income and expense information.  Laureto A. Farinas, Esquire, represented Philadelphia Gas Works.  The Respondent presented one witness, Orlando Rosario, a customer review officer for the Respondent, who sponsored three exhibits - PGW Exhibit 1-the account statement; PGW Exhibit 2-trouble order completion report dated October 15, 2002; and PGW Exhibit 3-gas usage analysis. 



The record was held open for the Respondent to submit the results of the meter test (Tr. 32, 33).  By correspondence, dated November 17, 2004, the Respondent’s attorney submitted the results of the October 18, 2004 meter test.  The document was marked PGW Exhibit 4 (Tr. 32).



By correspondence, dated November 19, 2004, the presiding officer requested that the Complainant submit any objections and that the parties submit requests for a further hearing by December 1, 2004.



The Complainant did not object to the admission of PGW Exhibit 4.  Therefore, by Order dated December 14, 2004, PGW Exhibit 4 was entered into evidence as a late-filed exhibit pursuant to 52 Pa. Code §5.404 (a).  Since the parties did not request a further hearing in this matter, the record in this matter was marked closed on December 15, 2004.


The record in this case consists of a 34-page transcript and seven exhibits.  

FINDINGS OF FACT



1.
The Complainant is Marilyn Barnes, 6005 W. Oxford Street, Philadelphia, PA 19151.



2.
The Respondent in this proceeding is Philadelphia Gas Works.



3.
The Complainant, Marilyn Barnes, and her 32 year old son live at the Oxford Street property (Tr. 5, 10). 



4.
The Complainant has a residential gas account with the Respondent (Tr. 5, 6, 13, 14; PECO Ex. 1). 



5.
The Complainant’s gross income is $2,656.70 a month (Tr. 8, 26, 27; C. Ex. 3).


6.
The Complainant’s monthly bills include the following:




Mortgages



$1,089.22




Greentree
322.72




Greentree
380.45





GMAC
386.05




Food




   $150.00




Electric



     $42.00



Home insurance
$213 quarterly      $53.20/month



Gas




    $260.00



Telephone



      $48.00 



Real estate Tax


      $76.69



Water




      $35.57



Total




  $1,754.68
(Tr. 8; C. Ex. 3)


7.
The Complainant has the following additional monthly expenses:





Car insurance



     $92.86





Genesis-credit counseling group
   $330.00





Gas for her car



     $40.00





SEPTA



     $46.00





Miscellaneous



     $75.00





Insurance premium for her mother
     $23.00





Total




   $606.86

(Tr. 8-10; C. Ex. 3).



8.
The Complainant has the following gas appliances:  stove, hot water heater and heater (Tr. 10).



9.
An automatic meter reading device was installed in the Complainant’s property in 1995 (Tr. 14; PGW Ex. 1).



10.
On October 15, 2002, the Respondent’s service person found and repaired two gas leaks at the Complainant’s property.  The leaks were found in customer’s area (after the gas had passed through the meter).  (Tr. 21-24; PGW Ex. 2).



11.
The Complainant’s gas consumption increased after the leaks were repaired (Tr. 23; PGW Ex. 1).


12.
The February 10, 2004 bill in the amount of $560.08 was for 441 cubic feet of gas.  The Complainant’s February 10, 2003 bill in the amount of $514.04 was for 474 cubic feet of gas.  The 2004 bill was higher because the price of gas service increased (Tr. 14, 15; PGW Ex. 1).



13.
No informal complaint was filed in this matter.  Therefore, there is no Bureau of Consumer Services decision (Tr. 9, 16).



14.
All of the Complainant’s bills are based on actual readings (Tr. 14, 15; PGW Ex. 1).



15.
The Respondent removed meter #1438353-5957 from the Complainant’s property on October 14, 2004 to be tested (Tr. 7, 19; PGW Ex. 3, 4).



16.
The Respondent installed meter #1795164-0000 at the Complainant’s property on October 14, 2004 (Tr. 19; PGW Ex. 3).



17.
The meter test was conducted on October 18, 2004.  Meter #1438353-5957 tested 99.1 percent and 99.2 percent accurate.  Since this was within two percent of 100 percent, the Complainant’s meter tested within the acceptable range (Tr. 19, 20; PGW Ex. 3, 4).



18.
At the time of the hearing, the Complainant’s budget bill was $205 (Tr. 17).


19.
At the time of the hearing, the Complainant’s balance was $925.84.  After the Respondent waived the $13.23 finance charge, the balance was $912.61 (Tr. 15, 16; PGW Ex. 1).
DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. §704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).



The Complainant testified that her gas bills continued to increase even though she insulated her house and only turns her heat up to 60 degrees (Tr. 5).  Although her son lives in the house with her, the Complainant said that he is rarely home (Tr. 5).  She stated that she controls the thermostat (Tr. 5).  The Complainant presented her bills dated November 11, 2003 to August 12, 2004 to support her allegations (Tr. 6, 7; C. Ex. 1).  She especially contested the following bills: the January 14, 2004 current charges in of the amount of $450.39; the February 12, 2004 current charges of $560.08; and the March 14, 2004 current charges of $378.56 (Tr. 6, 7; C. Ex. 1).


The Respondent installed an automatic meter reading device (“AMR”) in 1995 (Tr. 14; PGW Ex. 1).  Therefore, all of the bills are based on actual readings (Tr. 14, 15; PGW Ex. 1). 



A review of the Complainant’s consumption over the last five years is informative.
	
	1999
	2000
	2001
	2002
	2003
	2004

	January
	257ccfs
	189
	285
	237
	350
	332

	February
	166
	308
	194
	179
	474
	441

	March 
	154
	174
	207
	190
	402
	269

	April
	145
	100
	127
	170
	183
	207

	May
	107
	55
	38
	23
	36
	36

	June
	27
	19
	17
	17
	14
	14

	July
	22
	19
	17
	17
	14
	14

	August
	15
	19
	16
	14
	14
	12

	September
	19
	17
	18
	17
	14
	10

	October
	18
	30
	20
	14
	14
	13

	November
	82
	49
	52
	148
	15
	

	December
	96
	170
	112
	300
	242
	


(C. Ex. 1; PGW Ex. 1)


This table shows that the Complainant’s consumption increases between November and April when she is using her gas heat.  The consumption between May and October is consistent from 1999 through 2004.  In addition, the consumption increased after the gas leak was repaired in October 2002 (Tr. 23; PGW Ex. 2).  The highest consumption for November occurred in 2002.  The Complainant’s consumption from December 2002 through March 2003 exceeded her consumption from December 2003 to March 2004 (C. Ex. 1; PGW Ex. 1).  However, since the rates had increased, she paid more for her consumption from December 2003 to March 2004 than she did in the previous time period (Tr. 15; C. Ex. 1).  


The Respondent removed meter #1438353-5957 from the Complainant’s property on October 14, 2004 and installed meter #1795164-0000 (Tr. 7, 19; PGW Ex. 3).  Meter #1438353-5957was tested on October 18, 2004 (PGW Ex. 4). 

§59.22. Adjustment of bills for average meter error.

 (a)  Fast meters. If, upon test of a meter, it is found to have an average error of more than 2% fast, the public utility shall refund to or credit the customer for the overcharge, based upon what the meter would have registered had it not been fast or slow for a period equal to ½ the time elapsed since the last previous test, but not to exceed 12 months or ½ the period of occupancy of the premises by the customer, whichever is less.  It the period of registration error may be definitely fixed, the overcharge shall be computed for the period.  If the meter has not been tested in accordance with §59.21 (relating to meter tests), the period for which it has been in service beyond the regular test period shall be included in computing the refund. 

 (c)  Slow meters. If, upon test of a gas meter it is found to have an average error of more than 2% slow, the public utility may render a bill for the gas consumed but not covered by bills previously rendered, for a period equal to ½ the time elapsed since the last previous test, but not to exceed 3 months.  If the period of registration error may be definitely fixed, the charge may be computed for the period. 



In this case, the meter tested 99.1 percent and 99.2 percent accurate.  Since this is within 2 percent of 100 percent accuracy, the bill should not be adjusted (Tr. 19, 20; PGW Ex. 4).



The Complainant has failed to sustain her burden of proof.  Based on the evidence in the record, the meter was operating within the acceptable range.  The Complainant’s usage increased in the winter and decreased during the summer.  Consequently, the bills were correct as rendered and the Complainant is responsible for paying the outstanding balance. 



The Complainant presented evidence of her income and expenses (Tr. 8-9; C. Ex. 3).  Her gross income is $2,656.70 a month.  She has three mortgages on her home which amount to $1,089.22 (Tr. 8; C. Ex. 3).  Her expenses for her mortgage, food, home insurance, real estate tax and utilities amount to $1,754.68 (Tr. 8; C. Ex. 3).  Her other monthly expenses are $606.86 for a total of $2,361.54 (Tr. 8; C. Ex. 3).  



On January 26, 2004, the Complainant paid $150 to initiate an agreement with the Respondent (Tr. 16; C. Ex. 2).  The agreement was to pay the budget bill plus $40 a month (Tr. 16).  She paid $224 on February 20, 2004 (Tr. 16; C. Ex. 2; PGW Ex. 1).  Her budget of $184.00 increased to $220 in March 2004.  From March through August 2004, the Complainant paid $260 (C. Ex. 2, PGW Ex. 1).  She testified that she missed the September payment by mistake (Tr. 28).  She paid $260 on October 1, 2004 (Tr. 28; PGW Ex. 1).  During the hearing, the Respondent agreed to reinstate her payment arrangement if she paid the $260 that she owed for September and paid $260 by November 12, 2004 (Tr. 29, 30).  If this payment arrangement has been reinstated, the Complainant should continue to pay based on that agreement until the outstanding balance is paid.



If the agreement is not in effect at the time that the final order is entered in this matter because the Complainant defaulted on the agreement, the Commission cannot establish a payment arrangement.  Pursuant to Chapter 14, the Commission must follow certain guidelines when establishing payment arrangements.

§1405. Payment agreements.

(A)  General rule.  The Commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The Commission is authorized to establish payment agreements between a public utility customers and applicants within the limits established by this chapter.

(B)  Length of payment agreements.  The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the Commission and is entered into by a public utility and a customer shall not extend beyond:


(1) Five years for customers with a gross monthly household income level not exceeding 150% of the federal poverty level.


(2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the federal poverty level.


(3) One year for customers with a gross monthly household income level not exceeding 250% of the federal poverty level and not more than 300% of the federal poverty level.


(4) Six months for customers with a gross monthly household income level 300% of the federal poverty level.

.  .  .

(D)  Number of payment agreements.  Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility many, at its discretion, enter into a second or subsequent payment agreement with a customer. 



A gross income of $2,394 is 301 percent of the poverty level.  Since the Complainant’s gross income is $2,656.70, she exceeds 301 percent of the federal poverty level. This determination is based on the Complainant’s income as one person in the household since no income or expense information was given for the Complainant’s son and she testified that he is rarely there.  If the Commission were in a position to set a payment arrangement, the Complainant would be required to pay the outstanding balance in six months.  However, Chapter 14 gives the public utility the discretion to make a payment arrangement when the Complainant has defaulted on a prior arrangement.


The Complainant has failed to sustain her burden of proving that she has been overcharged or that the meter was not operating properly.  Consequently, the complaint is dismissed.  

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. §701.


2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).


3.
A meter satisfies the accuracy requirements if it tests within the range of 98% (2% slow) and 102% (2% fast). 52 Pa. Code §59.22.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Marilyn Barnes against the Philadelphia Gas Works at Docket C-20042517 is dismissed.



2.
That the Complainant is responsible for paying the outstanding balance on the account.


3.
That the record in this case is marked closed.

Date:
April 4, 2005




___________________________________








Cynthia Williams Fordham








Administrative Law Judge
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