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History of the Proceeding



This decision dismisses a complaint which Roslyn Scott filed against PECO Energy Company (PECO) on March 31, 2004.  PECO answered the complaint on April 28, 2004.  In her complaint, Ms. Scott alleges that she cannot afford to pay the bills she receives for residential electric service from PECO.  She seeks an affordable payment plan.  She complained about the same matter on June 24, 2003 to the Commission’s Bureau of Consumer Services (BCS), which issued its determination on February 19, 2004 at BCS Case No. 1421064.  


This proceeding was assigned to the undersigned on August 10, 2004.  On August 11, 2004 a standard Prehearing Order and an Interim Payment Order were issued.



The Commission held an initial hearing by telephone on December 10, 2004.  Ms. Scott represented herself and Lisa A. Lutz, Esquire, represented PECO.  Based on a settlement reached at the hearing, the parties requested that this matter be continued until January 10, 2005 to give Ms. Scott time to make payments in compliance with the settlement.  The request was granted by First Interim Order Continuing the Proceeding which was issued on December 10, 2005.


Later Ms. Lutz requested a further hearing because Ms. Scott did not make the payments required under the settlement.  By Notice dated January 26, 2005, this matter was scheduled for a further hearing by telephone on April 4, 2005.  The hearing was held as scheduled.  Mr. Anthony D. Kanagy, Esquire, represented PECO.  Ms. Scott did not appear.  Renee Tarpley, a Regulatory Assessor for PECO, testified, following which Mr. Kanagy made an oral motion to dismiss the complaint because Ms. Scott did not appear, is no longer a customer of PECO and had been a customer assistance program (CAP) customer.  The motion was granted and the hearing concluded.  


The record of this proceeding, which consists of a tape recording of the proceeding, closed upon conclusion of the hearing.  PECO did not file a brief.
FINDINGS OF FACT

1.
On March 31, 2004 Ms. Scott filed a formal complaint with the Commission alleging an inability to pay her utility bills.  The proceeding was continued to allow Ms. Scott an opportunity to make payments agreed upon at the December 10, 2004 hearing. 

2.
Ms. Scott did not make the payments and a hearing Notice notified her that a further hearing by telephone was scheduled for April 4, 2005 at 1:30 p.m.  The Notice was mailed to Ms. Scott at the address provided on her complaint and was not returned to the Commission by the United States Postal Service.

3.
Ms. Scott failed to appear for the hearing.  She did not settle or withdraw her complaint before the scheduled hearing or obtain a continuance.

4.
On March 1, 2005 Ms. Scott requested that her account be discontinued and on March 1, 2005 PECO discontinued her account.  Ms. Scott is no longer a customer of PECO.  
5.
Complainant’s final account balance for service with Respondent is $1,445.40.  Testimony of Ms. Tarpley.  
6.
Ms. Scott had been a PECO CAP customer since June 29, 2000.  Testimony of Ms. Tarpley.
DISCUSSION

Ms. Scott alleges an inability to pay her utility bills.  As the party seeking affirmative relief from the Commission, she bears the burden of proof.  66 Pa. C.S. §332(a).  

Administrative agencies like the Commission are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 479 A.2d 10 (1984).  A notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994).
The Notice for the April 4, 2005 hearing was mailed to Ms. Scott at the address listed on her complaint form and has not been returned to the Commission by the post office.  Therefore, Ms. Scott is deemed to have received these documents and had sufficient notice of the day, date and time of the scheduled hearing.  Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F‑00161106 (October 25, 1993).  I placed a telephone call to Ms. Scott at the number listed on the hearing Notice and received an answering machine message.  I left a message indicating the purpose of the call.
By her unexcused failure to appear Complainant waived the opportunity to participate in the hearing and this case will be dismissed with prejudice.  52 Pa. Code §5.245(a); Jefferson v. UGI Utilities, Inc., Docket No. Z‑00269892 (December 26, 1995).  

Ordinarily, when a Complainant fails to appear for a hearing, the prior informal decision of the BCS becomes the operative decision of the Commission.  Turner v. PECO Energy Company, Docket No. C-00956999 (April 11, 1996).  Had Ms. Scott still been a customer of PECO, her complaint would have been dismissed because CAP program rates cannot be the subject of payment agreements negotiated or approved by the Commission.  Section 1405(c) of the Public Utility Code, 66 Pa. C.S.A. §1405(c).   However, when, as here, a complainant is no longer a customer of a respondent, the entire final balance on the account is due to respondent.  Mr. and Mrs. Philip W. Beery, III v. PECO Energy Company, Docket Number C‑00968835 (August 12, 1997); Jordan v. Duquesne Light Company, Docket Number C-00968567 (September 16, 1997).  Therefore, the entire final balance on Ms. Scott’s account is immediately due to PECO.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa. C.S. §701.



2.
Ms. Scott bears the burden of proof. 66 Pa. C.S. §332(a).

3.
Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  

4.
By failing to appear for the scheduled hearing and present evidence, Ms. Scott failed to satisfy her burden of proof.
5.
When a complainant is no longer a customer of respondent, the entire final balance on her account is due and payable to respondent.  

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint of Roslyn Scott v. PECO Energy Company at Docket No. Z‑01421064 is dismissed with prejudice.

2.
That the entire final balance on Complainant’s account is immediately due to Respondent.
Dated:  April 5, 2005




_____________________








Larry Gesoff








Administrative Law Judge
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