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HISTORY OF THE PROCEEDING
On May 6, 2004, Robert Moore (Complainant) filed a formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Philadelphia Gas Works (PGW or Company) at Docket No. C-20042953.  The Complaint questioned the accuracy of his bills from the Company for gas service rendered to his home and one of his rental properties.
On June 10, 2004, the Company filed its Answer, denying the material allegations of the Complaint.
By Telephone Hearing Notice dated January 25, 2004, an Initial Telephone Hearing was scheduled for April 5, 2005, and the case was assigned to Administrative Law Judge (ALJ) Angela T. Jones.  She issued a Prehearing Order, dated March 2, 2005.
In accordance with the Prehearing Order, by letter dated March 4, 2004, the Company submitted copies of its proposed exhibits (marked for identification purposes as PGW Exhibits A through M).
An Initial Telephone Hearing was held as scheduled on April 5, 2005.  On the hearing date ALJ Jones was ill, and the Hearing was assigned to me.  Mr. Moore appeared pro se and presented evidence in the form of his own testimony.  PGW appeared by counsel, Denise Adamucci, Esquire, who presented evidence in the form of the testimony of one witness and the admission of the PGW Exhibits.  This Initial Decision was prepared immediately after the Hearing.  A transcript of the Hearing will be produced after the preparation of the Initial Decision.  The record would have closed on April 26, 2005 when the transcript was due.  No party filed a brief.
FINDINGS OF FACT
1.
Mr. Moore resided at 3954 Poplar Street, Philadelphia PA 19104, and received non‑heating gas service from PGW at that address.
2.
Mr. Moore used gas at his residence for heating hot water and cooking.  Fuel oil was used to heat the home.  He questioned the accuracy of the bill for his residence.
3.
His residence was served with an automated meter reader (AMR).
4.
Mr. Moore owned five rental properties in the City of Philadelphia.
5.
In three of the properties his tenants were responsible for payment of the gas bills.
6.
The fourth rental property was located at 755 South 20th Street, Philadelphia, PA (755 Property).
7.
The 755 Property was a three story home which was divided into six small apartments.  All of the apartments were heated by one central hot water boiler.

8.
Mr. Moore paid for the gas used in the boiler and questioned the accuracy of the bill for this property.
9.
The 755 Property was served with an AMR.
10.
At the time of the Hearing, the accounts from Mr. Moore’s residence and the 755 Property were fully paid.
11.
Mr. Moore’s ownership of his residence pre-dated 1998.

12.
Mr. Moore started receiving gas service at the 755 Property in September 2000.

13.
The fifth rental property was a two story row house which was heated with a gas, forced air furnace.  Mr. Moore paid the gas bill for this home as well.
14.
PGW Exhibit A was an account history for Mr. Moore’s residence (3954 Poplar Street) starting on February 11, 1998 and ending March 15, 2005.  PGW Exh. A.
15.
PGW Exhibit B was a billing history for his residence starting on January 31, 1998 and ending on March 2, 2005.  PGW Exh. B.
16.
PGW Exhibit C was a payment history for his residence starting on February 11, 1998 and ending on December 22, 2004.  PGW Exh. C.

17. 
PGW Exhibit D was an account history for the 755 Property starting on October 31, 2000 and ending on December 4, 2001.  PGW Exh. D.

18.
PGW Exhibit E was a billing history for the 755 Property starting on September 22, 2000 and ending on July 31, 2003.  PGW Exh. E.

19. 
PGW Exhibit F was a payment history for the 755 Property starting on November 19, 2001 and ending on August 22, 2003.  PGW Exh. F.

20.
PGW Exhibit G was an account history for the 755 Property starting on November 30, 2001 and ending on September 12, 2003.  PGW Exh. G.

21.
PGW Exhibit H was a billing history for the 755 Property starting on September 2, 2003 and ending on February 1, 2005.  PGW Exh. H.

22.
PGW Exhibit I was a payment history for the 755 Property starting on November 6, 2003 and ending on February 16, 2005.  PGW Exh. I.
23.
PGW Exhibit J was an account history for the 755 Property starting on September 12, 2003 and ending on March 2, 2005.  PGW Exh. J.

24.
PGW Exhibit K was a Gas Usage Analysis for the 755 Property starting on September 22, 2000 and ending on March 2, 2005.  PGW Exh. K.
25.
PGW Exhibit L was a Gas Usage Analysis for Mr. Moore’s residence starting on January 31, 1998 and ending on March 2, 2005.  PGW Exh. L.

26.
PGW Exhibit M was the prior Bureau of Consumer Services (BCS) Decision On Informal Complaint, dated August 25, 2003, at Case No. 1150041.

27.
Because the residence and the 755 Property were both served with AMRs, all of the meter readings for both properties were actual readings, not estimated ones.

DISCUSSION
As the proponent of a rule or order, a complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).

To establish a sufficient case and satisfy the burden of proof, a complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Dep’t of Public Welfare, White Haven Center, 85 Pa.Commw. 23, 480 A.2d 382 (1984).

When the Complaint alleges a high-billing dispute, a complainant’s burden of proof is governed by Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  In Waldron, the Commission concluded that a complainant may establish a prima facie case, i.e., satisfy the burden of proof, by showing that: (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  Upon the submission of such evidence, the burden of going forward with evidence shifts to the utility.  If a utility fails to rebut such evidence, then a complainant would prevail.  If the utility has placed into the record testimony to rebut a complainant’s prima facie case, the burden of going forward with the evidence shifts back to the complainant.  In order to satisfy the burden of proof, a complainant must rebut the utility’s evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the “burden of proof” (burden of persuasion) never shifts.  It always remains on the complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron.
The Commonwealth Court has recently interpreted the “Waldron Rule” as follows:

While the rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Burleson v. Pennsylvania Pub. Util. Comm'n, 501 Pa. 433, 435-36, 461 A.2d 1234, 1235 (1983).  Any circumstantial evidence which meets this standard will establish a prima facie case.

Once it is determined that the complainant has made out his prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the complainant.  The Commission must measure the weight and credibility of all the evidence, and simply because the ratepayer has presented a prima facie case does not obligate the Commission to credit this evidence or to give it any special weight.  If the utility presents evidence found to be of co-equal (or greater) weight with that of the complainant, the complainant will not have met his burden of proof.  At this stage, the Waldron doctrine provides “that the mere proof by the utility that its power measuring devices were accurate is no longer the sole determinant as to whether there is a basis to a complaint of overbilling.”  Id. at 436, 461 A.2d at 1236 [emphasis supplied].  Finally, where the Commission has dismissed the complaint because the customer has failed to sustain his burden of persuasion (generally a fact question), rather than because the customer failed to present a prima facie case as a matter of law, the Waldron rule is irrelevant on appeal.  Id. at 436, 461 A.2d at 1236. (Footnotes omitted.)

Milkie v. PA Public Utility Comm’n, 768 A.2d 1217, 1219-1220 (Pa.Commw., 2001).

Having reviewed the testimony, exhibits and the prior case law, I find that I agree with PGW.  At the Hearing in this case Mr. Moore presented his evidence in a format completely different from the Waldron rule.  Complainant failed to present even a prima facie case of overbilling by the Company.  In other words, Mr. Moore failed to bear his burden of proving that PGW’s bills rendered to him for service to his residence and the 755 Property were not correct.
Mr. Moore arrived at his conclusion that his bills were too high by examining the account history for each property and by comparing the account history for the 755 Property to the account history for the fifth rental property.  His analysis was not enhanced by a unique PGW business practice.  More specifically, if a current customer attempted to open a second account at another property, PGW would not open the second account.  Instead, the bill for the second property was added to the established account.  Mr. Moore suffered understandable confusion when the bill for his home (a non‑heating account) was burdened with the bill from the 755 Property (a heating account).  More confusion was possible when a new tenant at the 755 Property requested that the heating account be put in his name causing the charges to disappear temporarily from Mr. Moore’s residential account and re‑appear when the error was corrected.  The effect on Mr. Moore’s residential account is clearly visible on his account history starting on October 31, 2000 and ending on October 1, 2003.  PGW Exh. A at 3-5.  I note that October 31, 2000 coincides with his attempt open a second account for the 755 Property.  Further, October 1, 2003, roughly coincides with the BCS directive (in August 2003) to open a separate account for each property.  PGW Exh. M.  That time period also includes the erroneous effort to give the heating bill for the 755 Property to the new tenant.  Outside of the October 2000 to October 2003 period, the usage and bills for the residential account reflect normal minimal use typically associated with a non-heating account.  Accordingly, I find that there was nothing wrong with the billing for his residential account and that his concern for the high costs in the October 2000 to October 2003 period was reasonable in view of PGW’s somewhat unusual billing procedures.  I emphasize that my conclusion about the reasonableness of this group of bills also rests on the fact that the residence was served by an AMR.  As a result, the PGW records all show actual readings for all bills in the period in question.
With respect to the billing for the 755 Property, I cannot accept his comparison with the fifth rental property.  There are too many variables for me to believe that the bills for the 755 Property should have been lower than the other rental property.  Even though both houses were row homes with only two exposed outside walls, there were important differences.  The 755 Property was a three story house with a basement.  The other home was two stories with a basement.  The 755 Property was heated with one gas fired boiler.  The other property was heated with one gas, forced air furnace.  My impression was that the boiler was heating a bigger house than the forced air furnace in the other property.  The houses were simply not similar enough for me to be able to conclude that there could be a valid comparison between them.  Under these circumstances, I find that Mr. Moore failed to carry his burden of proving that the bills for the 755 Property were incorrect.  Once again, I emphasize that my conclusion about the reasonableness of this bills also rests on the fact that the 755 Property was served by an AMR.  Again, the result is that the PGW records all show actual readings for all bills in the period in question.  Accordingly, the Complaint must be dismissed.
As noted above, PGW confirmed that the bills for the two properties in question were paid in full.  There is no threat to the continuation of service.  Therefore, there is no reason to establish a payment schedule.  
CONCLUSIONS OF LAW
1.
The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  Public Utility Code, 66 Pa. C.S. §701.
2.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this proceeding was upon Complainant.

3.
When a complaint alleges a high-billing dispute, a customer’s burden of proof is governed by Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).
4.
Mr. Moore failed to bear his burden of proof that that the Company’s bills rendered to him for service at his personal residence or at the 755 Property were in error.
5.
Failure by Mr. Moore to make even a prima facie case warrants dismissal of the Complaint.
ORDER


NOW THEREFORE,



IT IS ORDERED:

1.
That the Complaint of Robert Moore against Philadelphia Gas Works at Docket No. C-20042953 is dismissed for failure to bear the burden of proof.
2.
That the record of Robert Moore versus Philadelphia Gas Works at Docket No. C-20042953 shall be marked closed.
Date:
April 6, 2005



















Louis G. Cocheres








Administrative Law Judge
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