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HISTORY OF THE PROCEEDING


On May 7, 2003, Cyprian Anyanwu (Complainant or Anyanwu) filed this formal complaint against PECO Energy Company (PECO, Company or Respondent).  Anyanwu alleges overbilling by PECO at two adjacent properties over many years, namely 1523 Erie Avenue, Philadelphia PA 19140 (1523), and 1525 Erie Avenue, Philadelphia PA 19140 (1525).  


He wants the PUC to reconcile the billing at 1523 Erie Avenue with one individual occupant, himself, from year to year, and asserts that he should not be asked to pay billing at 1525 Erie Avenue from 1997 to 1999 because that billing should not have existed.
PECO filed a timely Answer in which it denied billing Anyanwu before service was initiated at either address, and averred as follows:  Re: 1523 – service was initiated on March 4, 1991; the current account balance was $13,260.68; Complainant was enrolled in CAP Rate as of October 26, 1998, and gets 50% discount on first 500 kWh; $5,793.55 was set aside for possible future forgiveness; and, Complainant’s large account balance is attributed to poor payment record;  Re: 1525 – Complainant’s account was initiated in January 1996; service was terminated in April 2000 for nonpayment; the final balance was $9,836.46; and, the account was sold to a collection agency in March 2001.


An Initial Telephone hearing was scheduled to be held on February 18, 2004.  By Hearing Notice dated October 31, 2003, the hearing was converted to be held in-person.  The case was assigned to Administrative Law Judge Allison K. Turner (ALJ).

On November 21, 2003, the ALJ served a Prehearing Order directing the parties to comply with the procedural rules and regulations.

By letter dated February 26, 2004, the ALJ communicated with Complainant about exhibits he had delivered by hand to her office.


An in-person hearing was held on this complaint on Tuesday, February 18, 2004 in the Philadelphia State Office Building.  PECO was represented by Priya Sankar, Esq., who called Anita Armstead as a witness.  PECO submitted four (4) exhibits which were admitted to the record:  an account statement for 1523; an account statement for 1525; a history of payment agreements; and, a history of payments made.  Cyprian Anyanwu appeared and testified in support of his complaint, and submitted a multi-page exhibit.  The ALJ also has a copy of the BCS decision at BCS No.1027507, with a case close date of March 13, 2004, but it is not marked as an exhibit.  She will include it in the record as ALJ 1.  A transcript of 101 pages was created.  

The transcript was received March 1, 2004.  The record should be considered closed as of June 1, 2004.
FINDINGS OF FACT



1.
Complainant is Cyprian Anyanwu.  He resides at 1523-1525 Erie Avenue, Philadelphia, PA 19140.  He receives residential Cap Rate 2/Residential Off-Peak service from PECO, and this service is billed to 1523 Erie Avenue.


2.
The Respondent is PECO Energy Company which provides natural gas and electric service for compensation in the Commonwealth of Pennsylvania.



3.
Anita Armstead is employed by PECO as a regulatory assessor, and had been so employed for four (4) months.  She has worked for PECO in various capacities for 25 years.  As a regulatory assessor, she reviews informal and formal complaints filed against PECO with the PUC.  She is familiar with this case.  Tr. 25-26



4.
Michele Magdzinski is employed by PECO as a supervisor of the high bill investigation unit.  In the company of another PECO employee, she performed a high bill field visit at 1523-1525 Erie Avenue.


5.
At the time of the hearing there was a service account at 1523 Erie Avenue, with two meters, a regular meter and an off-peak meter.  Tr. 44-45; PECO 1.  



6.
At the time of the hearing, there was no account for service at 1525 Erie Avenue, service having been terminated for non-payment on April 27, 2000.  PECO 2 at 2.  Wires previously connected to the meter at 1525 had been attached to the meter at 1523 so that consumption at 1525 is registered on the meter at 1523.  PECO was not notified of this.  Tr. 59.  The 1525 account was sold to a collection agency as of March 2001.  Tr. 55-56; PECO 2.  The final balance from the 1525 account, which was $9,836.46, was not transferred to the 1523 account.


7.
A month-by-month comparison of daily average use at 1523 shows that usage increased significantly after April 2000.  Tr. 45-46, 59-61; PECO 1


8.
At the time of the hearing, beginning with August 23, 2001, Anyanwu had made eight (8) payments to PECO totaling $1,100.00.  PECO 4


9.
At the time of the hearing, the outstanding balance for electric service for 1523 Erie Avenue was $14,740.46.



10.
PECO does not keep records for more than four (4) years, which is the Commission requirement, and therefore had no records for 1996.  It could go back as far as December 1998.  Tr. 47


11.
Anyanwu has a stove which he does not use, and he does have a working refrigerator.  


12.
At the time of the hearing, there were the following functioning electric appliances at 1523-1525: three (3) electric space heaters; two (2) electric water heaters; a TV; three (3) refrigerators (one small); two (2) computers, and an electric range.


13.
The last payment made by Anyanwu on this account was $100.00 on July 7, 2001.  PECO 1 at 8


14.
On or about March 14, 2003, BCS rendered a decision on an informal complaint at BCS No. 1027507 in the name of Cyprian Anyanwu, 1523 W. Erie Avenue directing him to pay PECO, beginning April 2003, a special monthly budget amount of $220.00, based on a regular budget amount of $205.00 and a payment toward arrearages of $15.00.  PECO 3.  This payment arrangement is shown on PECO 1 at pages 6 and 7 in the entries for March and April, 2003.  Anyanwu did not keep this agreement.
DISCUSSION

This is an appeal from a BCS decision, as shown by the nearly identical BCS case number and formal docket number.  In his Complaint, Anyanwu alleged overbilling at two adjacent addresses going back to 1996.  He avers that he is the only person in these houses, and the amount of usage cannot be reconciled with one person.  He avers that at 1525 the electricity was not in use before 1997, even though it was turned on in his name in 1996, and that there should have been no billing there from 1997-1999.  He cannot understand how his bill can be so high from year to year.   
The filing of such complaints is authorized by 66 Pa.C.S. §701 and 52 Pa. Code §56.161, et seq., 56.171, et seq.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof. 66 Pa. C.S. §332(a).

To satisfy this burden, a complainant must demonstrate that the named utility has broken the law with regard to his billing, that is, has violated the Public Utility Code, the Commission’s regulations or a Commission Order.  This must be shown by a preponderance of the evidence.  See, Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990). Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992), Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.



The allegations in Anyanwu’s complaint are based on the following sequence of events:
· While living in 1523 W. Erie Avenue, and receiving electric service there, Anyanwu, through A-B Associates, Inc., pursued obtaining 1525 W. Erie Avenue.
· The first Entry Authorization for 1525 was issued November 19, 1991, and Anyanwu received at least one extension.  The Vacant Property Review Committee, originally scheduled for January 1996, met on February 6, 1996.  He did receive an entry permit.  Anyanwu 1
· PECO initiated service in Anyanwu’s name at 1525 W Erie Ave. in January 1996.  Tr. 47
· The building at 1525 was renovated to provide shelter and services for homeless women with the help and contributions of several stores and organizations.  Anyanwu 1
· On Monday, November 17, 1997, there was a ribbon cutting ceremony to officially open the Transitional Housing Facility.  Anyanwu 1
· The building was occupied as a shelter until December 1998, when Anyanwu decided to run for City Council.  He was told he could not have this program and also run for office because it would create a conflict of interest.  All the residents were transferred to other facilities.  Tr. 96-97
· The building has been vacant since then, except for Anyanwu.  He did not reopen the shelter because he has never had a renewal from the City.  The City never sent him any individuals.  Tr. 96
· In April 2000, PECO terminated service to 1525 for lack of payment.  Tr. 47; PECO 2
· At about the same time, usage from 1525 was transferred to the meter at 1523, and usage on that meter increased accordingly.
· On October 3, 2001, Anyanwu filed an informal complaint with the Commission, which was closed with a decision on March 14, 2003.
· On May 7, 2003, Anyanwu filed a formal complaint with the Commission.
· On February 16, 2004, PECO employees conducting a field visit find Anyanwu living in 2 rooms on the 1st and 2nd floors in 1525, and his son living on the 3rd floor of 1523.  There are three electric space heaters.  Tr. 80

1525 W. Erie


Anyanwu most seriously asserts that he should not have to pay any of the bills for usage at this building.  He submitted copies of two bills for this address as part of his exhibit:  June 28, 1996; and December 31, 1998.  PECO’s Exhibit 2 begins with the December 1998 balance and moves forward.  The balance on both exhibits is the same: $7,938.79.  “[He] very strongly dispute[s] the amount on 1525.  [He] just acquired and just finished it.  [He] just started to work on it, and two months later they hit me with a $4,000 bill, and two years later they hit me with a $7,000 bill.”  Tr. 92. 



Anyanwu’s bill for June 1996 is for $4,864.43.  It shows current charges of $55.87.  Anyanwu challenges this amount because he just was allowed entry and occupancy in early 1996, end even though renovations had begun, a bill of over $4,000.00 seems impossibly high to him.  I agree, particularly in light of monthly usage of about $55.00, if we are only looking at those six (6) months.  The dates of actual occupancy for rehabilitation and as a shelter are not challenged by PECO.


However, the signature page of the entry agreement between A-B and/or Anyanwu and the Deputy Commissioner of Public Property, dated November 19, 1991, contains Paragraph 10) whereby the Entrant agrees at his her or their own expense to be responsible for and pay promptly ... “all costs and charges for gas, electricity, or any other utility services...”.  At other places in the document, entry was to be immediate to secure all openings, Paragraph 4), and the Entrant stated the desire to enter the property immediately to undertake rehabilitation, Paragraph 3) A.  It would seem that Anyanwu is responsible for any electricity used and billed beginning in November 1991, and to secure the building against unauthorized occupants who might improperly use the utilities there.  On the other hand, Anyanwu did not take occupancy immediately, and received at least one extension, such as the one included in his exhibit, dated April 11, 1995 to run for 6 months.  He might not have been responsible for payment for utilities until actual entry.  It is not clear when he became responsible for the utility bills.


The Commission’s general statute of limitations is found at Section 3314 of the Public Utility Code (Code), 66 Pa.C.S. §3314:

§3314.  Limitation of actions and cumulation of remedies

  (a)  General rule. – No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within  three years from the date at which the liability therefore arose, except as otherwise provided in this part.

  (b)  Remedies and penalties cumulative. – All suits, remedies, prosecutions, penalties, and forfeitures provided for, or accruing under, this part, shall be cumulative.



One major rationale for a statute of limitations is to force any litigation over a controversy to be conducted close enough in time to the events so that records still exist, and memories are still clear. This case is a good example of that reasoning, because PECO no longer has records from the earliest years in the controversy, 1996 and 1997, and no real details are known about the early charges to this account which were significant, and which might be subject to valid challenge.



Alternatively, the Code provides a four-year statute of limitations in the case of refunds to be paid in successful complaints against unjust and unreasonable rates.  66 Pa. C.S. §1312(a).  The Commission has applied a four-year limitation in utility make-up billing cases:


We also must address the appropriate period for the make-up bill, if any is found to be warranted.  The ALJ found that pursuant to Section 3314(a) of the Code, 66 Pa. C.S. §3314(a), the Commission’s statute of limitations is three years from the date at which liability arose.  (I.D. at 5).  However, that is not the proper time frame for make-up billing.  In Angie’s Bar v. Duquesne Light Company, 72 Pa. PUC 213, 1990 Pa. LEXUS 4 (1990), (Angie’s Bar) we stated the following on the issue of make-up billing generally:  

Section 1312 of the Public Utility Code permits ratepayers to seek rate refunds when certain findings are made, up to a four-year past period measured from the date that the improper billing was discovered.  Parity and equity warrant that a utility should likewise be limited to a four-year past period for recoupment of under billings.  . . .  Accordingly, we shall limit backbillings to a four-year period in cases where the customer has no culpability, and as such, Duquesne, in this proceeding is permitted to backbill the Complainant for estimated unmetered usage for the period of April 10, 1982 to May 28, 1986. 

72 Pa. PUC 217; 1990 Pa. PUC LEXIS 12-13.  (Emphasis added).  (Footnote omitted).  Wanda O. Johnson v. Philadelphia Gas Works, Opinion and Order, Docket No. F-01231082, entered May 28, 2004.  However, this complaint is not a rebilling case.


Since PECO has no records for this account that go back to January 1996, we cannot know whether there was a preexisting balance, or whether a balance was transferred in, or how that balance was accrued.  Since Anyanwu filed an informal complaint about this account on October 3, 2001, PECO should have been on notice to keep records back to 1997, but apparently this did not happen.


Anyanwu alleges in his complaint that the billing at 1525 in 1997-1999 should not have existed, and that he should not be asked to pay the billing at 1525 before 1997.  He cannot fully support these allegations.  The building was under renovation in 1996, opened for occupancy in November of 1997, and operated as a shelter for 10 women until December 1998.  Obviously, there was consumption of electricity during those times, and billing should exist.  However, whether the level of consumption billed equates to the occupancy is another and a valid question.  After December 1998, consumption should have decreased sharply.


PECO terminated service to 1525 W. Erie Avenue on April 27, 2000.  It sold the account to a collection agency in March 2001.  PECO should no longer be billing Anyanwu for this account, or trying to collect on it.  It has no control, presumably over the activities of the collection agency.  The only way this might come back to PECO’s control is if the collection agency recourses or sells the account back to PECO.  At that point, it should be outside the Commission’s applicable statute of limitations, and collection action by PECO would be barred before the Commission, although there might be some life still to an action in the Courts.


The ALJ concludes that the 3-year statute of limitations should apply here.  Although the arrearage here is huge, this not really a back-billing case.  PECO has not needed to go back and correct underestimated bills.  Moreover, PECO is no longer billing Anyanwu for usage at 1525 because no consumption is being measured there.  It is taking no action on the 1525 unpaid account because it has sold it to a collection agency.  If this account is recoursed to PECO by the collection agency, it should be barred from collecting from Anyanwu by the statute of limitations in Section 1314 (a) of the Code.

1523 W. Erie Avenue


Two PECO employees conducted a high-bill field visit investigation at 1523-1525 W. Erie Avenue on February 16, 2004, two days before the hearing.  They observed or were told about the following appliances: a kerosene heater in the basement of 1525; an electric water heater in the same space; an oil-fired furnace that had not been used recently in the same space; an electric space heater in a first floor office in 1525; an electric space heater, a TV, and a small refrigerator in a second floor bedroom in 1525; two refrigerators, only one of which worked in the kitchen at 1525; an electric range in the same kitchen; and a leaking hot water faucet in the bathroom in 1525.  In 1523, they observed an electric hot water heater in the basement; a meter and an off peak meter; an oil burning furnace that was not in use; a non-working refrigerator on the second floor; and by the process of elimination, they located living quarters on the third floor at 1523, and were told about a refrigerator and a computer there.  They had been told there was no electric use at 1523.  Tr. 74-75.  All of the usage, except the hot water heater at 1523, and including the hot water heater at 1525 was carried on the residential meter in 1523.  The electric water heater at 1523 was carried on the off-peak meter at 1523.


They concluded that the appliances all told had the potential to use the electricity for which Anyanwu is being billed.  Tr. 84.  They recommended that he connect the hot water heater in 1525 to the off-peak meter rather than the residential meter, which would create savings.  Tr. 79.  They also recommended that he get the hot water spigot fixed, because they posited that the constant leak kept the hot water heater running up to 15-20 hours a day instead of a more normal 2-3 hrs.  Tr. 85, 87, 79


Anyanwu testified that he had not used oil all winter, and that he kept his main heater on only 2 to 3 hours a day and turns it off at night.  Tr. 93.  PECO assumed the space heaters were on 24/7.  He also testified that he had only had the second floor heater for about a month, and that his son who lives on the 3rd floor of 1523 just moved in January to help him out.  Tr. 90-91.  Of course, initially he told the PECO employees there was no electric use in 1523, so his credibility is low on this point.  He disputes that the hot water leak can cause the bill to raise so much.  Tr. 92.  However, the ALJ concludes that PECO presented sufficient evidence that the occupants at 1523-1525 are consuming the electricity for which they are being billed.
The big increase in usage at 1523 came in the year 2000, after service to 1525 was disconnected.  PECO’s account statement for 1523 covers the years from 1999 to 2004.  PECO 1.  In general, usage at 1523 on the regular meter (not the off-peak meter) increased significantly after April 2000 as can be seen below:

	Month
	Daily Average Usage
	Month
	Daily Average Usage

	December 1999
	12.7
	December 2000
	14.3

	January 2000
	13.7
	January 2001
	121.5

	February 2000
	18.6
	February 2001
	115.7

	March 2000
	13.6
	March 2001
	91.1

	April 2000
	20.9
	April 2001
	70.1


PECO 1.



It is fair to infer that the usage from 1525 was transferred to the meter at 1523 after service was cut off at 1525.  Tr. 78.  This is a credible explanation for an increase in usage reflected on the regular service meter at 1523 after April 2000.  There is some increase shown on the off-peak meter, but not nearly as much.  The usage for the hot water heater at 1525 was transferred to the regular meter at 1523, not to the off-peak meter.  Tr. 78


The record contains evidence that supports PECO’s allegation that the large arrearage has been caused by Anyanwu’s poor payment history.  He had made only eight (8) payments in three and a half years, in the total amount of $1,100.00 at the time of the hearing.  PECO 4.



Therefore, considering all the evidence of record, Anyanwu has not met his burden of proof to show that increased billings for usage at 1523 are unwarranted, and he has failed to sustain any complaint he might have about the billings for 1523 W. Erie Avenue.  In fact, Anyanwu states on the record that he does not have any reason to question whatever the bill is on 1523.  Tr. 89.  
Responsibility Utility Customer Protection Act (the Act, Chapter 14)


This Act was passed by the legislature, and became effective on or around December 14, 2004.  Since there is no explicit statement of retroactivity, I assume it does not apply to acts both started and completed before December 14, 2004.  However, billing and payment of utility bills is a continuing obligation, and unless service is terminated or an account is closed, it appears to me that under generally accepted principles of law, the provisions of the Act regarding payment arrangements can and should be applied to open cases before the Commission, including this one.



The Act provides that “Customer Assistance Program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the Commission.”  66 Pa.C.S. §1405(C).  Anyanwu is a CAP Rate customer, and has been one for some time.  PECO 1.  Therefore, the Commission is prohibited from setting a payment arrangement here.  I assume that this also applies to setting or directing the utility to bill for a lump sum CAP Rate catch-up amount.  Therefore, the ALJ will not set either one of them.  



Actions such as meter tampering, by-passing a meter, or making unauthorized use of electricity in or around a dwelling have new meaning and penalties under this law.  Such acts have occurred here some time in the past, and those actions would not come under this law.  However, repetition of such actions could be the cause of such penalties as termination of service.
CONCLUSIONS OF LAW

1. The Commission has general jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §§701, 1501.

2. The Complainant had the burden of proof.  66 Pa.C.S. §332(b)

3.
Complainant failed to meet his burden of proof. 

4.
Respondent has not violated any provision of the Public Utility Code, Commission regulation or any Commission order. 

5.
The Responsible Utility Customer Protection Act prohibits the Commission from setting a payment plan for customers that are on a customer assistance program such as PECO’s CAP Rate. 66 Pa.C.S. §1405(C).  Because the Complainant is on the CAP Rate program, the Commission does not have jurisdiction to set a payment arrangement between Anyanwu and PECO.  66 Pa. C. S. 1405(C)

6.
The Act provides that unauthorized use of service delivered on or about the affected dwelling, or tampering with meters may be grounds for immediate termination.  66 Pa.C.S. §1406(C)
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Cyprian Anyanwu v. PECO Energy Company, docketed at Z-01027507 shall be sustained in part as to 1525 West Erie Avenue and dismissed in part as to 1523 West Erie Avenue, and the file shall be marked closed.








_________________________________








Allison K. Turner








Administrative Law Judge

Date:
April 7, 2005
�
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