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History of the Proceeding



This decision dismisses a complaint which Lucille Smith filed against PECO Energy Company (PECO) on March 22, 2004.  In her complaint, Ms. Smith alleges that she cannot afford to pay the bills she receives for residential electric service from PECO.  She seeks an affordable payment plan.  She complained about the same matter on December 18, 2003 to the Commission’s Bureau of Consumer Services (BCS), which issued its determination on February 18, 2004 at BCS Case No. 1561188.  PECO answered the complaint on April 14, 2004.  Then Chief Administrative Law Judge Robert A. Christianson issued an Interim Payment Order on April 26, 2004.  



This matter was assigned to me on August 3, 2004, and a standard prehearing order was sent to the parties on August 9, 2004.  The Commission held an initial hearing by telephone on November 15, 2004.  Angela Bell-Corbett, Ms. Smith’s daughter, participated on Ms. Smith’s behalf because Ms. Smith suffers from senility.  Lisa A. Lutz, Esquire, represented PECO.  The parties reached a settlement and requested that this matter be continued until March 1, 2005 to give Ms. Smith time to make $300.00 payments on December 7, 2004 and January and February 7, 2005 in addition to her monthly budget payments (then $207.00) plus $15.00 toward her arrearage on the 22nd of those months.  If Ms. Smith made all payments on time PECO was to submit a certificate of satisfaction, pursuant to 52 Pa. Code §5.24(b), and this proceeding would be closed by Secretarial Letter.  If she did not make the payments PECO Energy Company was to request a further hearing.  First Interim Order Continuing the Proceeding, issued on November 15, 2004, continued the proceeding until March 1, 2005.



By letter dated February 28, 2005, Lisa A. Lutz, counsel for PECO, indicated that PECO had received only $825.00 of the $1,506.00 in total payments which Ms. Smith agreed to pay by February 22, 2005.  Because Ms. Smith had not kept the payment arrangement, PECO requested that this matter be scheduled for a further hearing.



By notice dated March 2, 2005, this matter was scheduled for a further hearing by telephone on April 5, 2005.  Anthony D. Kanagy represented PECO.  The telephone call I placed to Ms. Smith at 1:30 p.m., the time of the hearing, resulted in my leaving a message on her answering machine that I would call back at 1:45 p.m.  Christopher Corbett, the husband of Angela Bell-Corbett and the son-in-law of Ms. Smith, answered my 1:45 p.m. call.  Mr. Corbett does not reside with Ms. Smith but testified that his wife has done so since 2003.  Teresa Anne Ferrior, a Regulatory Assessor for PECO, testified.  At the conclusion of the hearing, Mr. Kanagy made an oral motion to dismiss for lack of jurisdiction because Ms. Smith is a Customer Assistance Program customer of PECO.  



The record, which consists of a tape recording of the hearing, closed at the conclusion of the hearing by notation on the Chapter 56 Hearing Report.  No briefs were filed.

FINDINGS OF FACT
1. Ms. Smith’s address is 247 N. Wilton Street, Philadelphia, PA 19139, at which location she receives residential electric service from PECO.  Testimony of Ms. Ferrior.
2. Ms. Smith is enrolled in PECO’s Customer Assistance Program (CAP).  Ms. Smith’s monthly payment under PECO’s CAP is based on her income and the number of occupants of her household.  Testimony of Ms. Ferrior.
3. On July 27, 2003 at BCS Case No. 1387407, BCS directed Ms. Smith to pay her CAP rate plus $15.00 until the CAP rate was current.  Ms. Smith did not comply with the BCS determination.  Testimony of Ms. Ferrior.
4. On February 18, 2004 at BCS Case No. 1561188, BCS directed Ms. Smith, a CAP rate customer, to pay the CAP catch up amount of $701.28 by March 15, 2004 and, beginning in April 2004, to pay her CAP rate of $287.00 plus $15.00.  Ms. Smith did not comply with the BCS determination.  Testimony of Ms. Ferrior.
5. Ms. Smith owes PECO $3,387.74 on her electric account.  Since the BCS issued its determination on February 18, 2004 at BCS Case No. 1561188, Ms. Smith made payments totaling $1,925.00, as follows, the dates of each payment appearing in parenthesis after the amount: $300.00 (3/8/04); $100.00 (4/6/04); $100.00 (5/6/04); $100.00 (6/8/04); $100.00 (7/7/04); $100.00 (8/6/04); $100.00 (9/9/04); $100.00 (10/8/04); $100.00 (11/9/04); $200.00 (12/8/04); $250.00 (1/7/05); $150.00 (1/25/05); and $225.00 (2/8/05).  In addition, on December 8, 2004 PECO credited to Ms. Smith’s account a $50.00 LIHEAP Cash Grant.  Testimony of Ms. Ferrior.
6. Ms. Ferrior calculated the CAP catch up amount to be $1,152.00, which is the BCS catch up amount, plus the CAP budget amounts due since the February 18, 2004 BCS determination ($3,127.00), minus the payments Ms. Smith made ($1,975.00, including the $50.00 LIHEAP cash grant).  Testimony of Ms. Ferrior.
DISCUSSION


Ms. Smith’s complaint must be dismissed for lack of Commission jurisdiction over the subject matter of her complaint.



The Responsible Utility Customer Protection Act, 66 Pa. C.S.A. §1401, et seq., became effective December 14, 2004 and applies to this proceeding.  Section 1405(c) of the Public Utility Code, 66 Pa. C.S.A. §1405(c), reads as follows:

(C) Customer Assistance Programs. – Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.

The General Assembly has made it clear that the Commission lacks the authority to grant payment arrangements to CAP customers.  The Commission does, however, maintain jurisdiction over CAP programs, generally and can review these programs to ensure that they are properly administered.   


Ms. Ferrior testified that PECO’s program is a CAP program.  Ms. Smith’s monthly payment is based on her household income and household size.  Finding of Fact No. 2.  PECO’s CAP program, therefore, meets the requirement of Section 1403 of the Public Utility Code, 66 Pa. C.S.A. §1403, which defines a CAP program as one sponsored by a public utility for the purpose of providing universal service and energy conservation, in which customers make monthly payments based on household income and household size.  The Commission recently adopted an Initial Decision dismissing a complaint from a payment-troubled customer for lack of subject matter jurisdiction because the customer was enrolled in the utility’s CAP Program.  Hope Goodman v. West Penn Power Company, Docket No. C-20043575 (Order entered March 15, 2005) (adopting the Initial Decision of Administrative Law Judge Larry Gesoff dated January 18, 2005).



Because the Commission lacks jurisdiction over the subject matter of this proceeding, Ms. Smith’s complaint must be dismissed.  PECO has the option either of contacting Ms. Smith, or her daughter, about her account to determine if she can remain in its CAP program, or of taking other action regarding her account in compliance with the Public Utility Code.

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to this proceeding.

2. The Commission lacks jurisdiction over the subject matter of this proceeding because CAP program rates may not be the subject of payment arrangements negotiated or approved by the Commission.

ORDER


THEREFORE,



IT IS ORDERED:

1. That the complaint of Lucille Smith v. PECO Energy Company at Docket No. C-20042646 is dismissed for lack of subject matter jurisdiction.

2. That the docket in this proceeding be marked closed.

Dated:  April 6, 2005

















Larry Gesoff








Administrative Law Judge
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