PENNSYLVANIA
PUBLIC UTILITY COMMISSION

HARRISBURG, PA 17105-3265
Public Meeting held June 2, 2005

Commissioners Present:


Wendell F. Holland, Chairman


Robert K. Bloom, Vice Chairman


Kim Pizzingrilli

Shannon Wassil


v.







F-01532012
PPL Electric Utilities Corporation
OPINION AND ORDER
BY THE COMMISSION:
Before the Commission for consideration are the Exceptions of PPL Electric Utilities Corporation (Respondent), filed on February 5, 2005, to the Initial Decision of Administrative Law Judge (ALJ) Ember S. Janedbeur that was issued on February 2, 2005.  Reply Exceptions have not been filed.
History of Proceeding
On December 31, 2003, Shannon Wassil, (Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (PPL).  In her Complaint, the Complainant alleged that PPL’s thirteen month make-up bill to her for electric service was incorrect, i.e., too high.  The Complainant asked that the Commission order PPL to use the current year’s bills to calculate last year’s, to bill her that amount and she would pay it.

On January 27, 2004, PPL filed its Answer to the Complaint.  PPL’s Answer denied the material averments and asserted that the Complainant’s bills were correct.  On August 10, 2004, a telephonic hearing was held.  The Complainant appeared pro se; PPL was represented by counsel.  The Complainant submitted no exhibits; PPL submitted four (4), all of which were admitted into the record.  A written transcript of the hearing was produced comprising seventy-seven (77) typewritten pages.  The record closed on August 18, 2004 with receipt of the transcript.
Discussion
We note that any issue or Exception that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. Ct. 1993); See also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. Ct. 1984).
The ALJ made twenty-seven Findings of Fact and reached three Conclusions of Law.  The ALJ’s Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless either expressly or by necessary implication they are rejected or modified by this Opinion and Order.
Section 332(a) of the Public Utility Code (Code), as amended, 66 Pa. C.S. § 332(a), places the burden of proof upon the proponent of any request for relief from this Commission.  The Supreme Court of Pennsylvania has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Marguiles, 364 Pa. 45, 70 A.2d 854 (1950).  The term “preponderance of the evidence” means one party must present evidence which is more convincing, by even the smallest amount, than the evidence presented by another party.  Id., K.J. v. Pennsylvania Dep't of Pub. Welfare, 767 A.2d 609 (Pa. Cmwlth. 2001).  

The ALJ found that the Complainant established a prima facie case of abnormally high bills under the “Waldron Rule”.  In Waldron v. Philadelphia Electric Company, C-77100047, 54 Pa. PUC 98, 1980 Pa. PUC LEXIS 90 (1980), we established a policy wherein a complainant establishes a prima facie case of overbilling with a showing that:  (1) the number of inhabitants has not changed; (2) there were no prior billing abnormalities; and, (3) the customer could not have used the amount of energy for which he or she is charged.  If a complainant is successful in establishing a prima facie case, then the burden of going forward with the evidence shifts to the utility.

Subsequent to the Commission’s ruling in Waldron, the Commonwealth Court opined of the Waldron Rule that:

While the rule is often explained that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Burleson v. Pennsylvania Pub. Util. Cmwlth, 501 Pa. 433, 435-36, 461 A.2d 1234, 1235 (1983).  Any circumstantial evidence which meets this standard will establish a prima facie case.  

Robert H. Milkie v. Pa. PUC, 768 A.2d 1217, 1219-1220 (Pa. Cmwlth. 2001).

Between September 2002 and September 2003, PPL provided service to the Complainant at 1431 Bulwer Street, Scranton, PA.  During that time, PPL had not established the Complainant, or anyone else, as the ratepayer of record.  At the hearing, PPL testified that it is not uncommon for service to be provided for a twelve month period to a residential account without knowing who is using the service.  (Tr. at 66).  Then in September 2003, PPL posted a notice on the Complainant’s door that service would be terminated within 10 days.  That prompted the Complainant to call PPL and establish service in her name as the ratepayer of record.  The Complainant admitted having moved in during September 2002, and accepted responsibility for PPL’s service from that point forward.  The Complainant testified that she believed her landlord was paying for the heat.
  (Tr. 11, 12).  Then, on October 6, 2003, PPL issued a bill for September 2002 through September 2003 for $1,029.24.
  The Complainant called PPL to complain about the high bill.  In response to the Complainant’s call, PPL conducted a high bill investigation which consisted of a walk-through to observe the number and type of electric appliances installed in the residence and a discussion with the Complainant concerning her electric usage.  (I.D. at 7).
To establish a sufficient case and satisfy the burden of proof, Complainant must show that the Respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Cmwlth. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. PA Public Utility Cmwlth, 67 Pa.Cmwlth. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Cmwlth, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 128, 413 A.2d 1037 (1980); Murphy v. Dep’t of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960). 
The ALJ found that the record clearly supports a finding that the Complainant met the first and second tests of Waldron.  The number of inhabitants did not change during the disputed period and there were no prior billing abnormalities.  However, the third Waldren test requires that the customer could not have used the amount of energy billed.  The ALJ found that PPL Exhibits indicate:

[A]clear pattern of usage by the Complainant that is consistent after the April 7, 2003-May 7, 2003 bill.  From that point on for the next thirteen months, the Complainant’s usage is a low of slightly under 400 kilowatt-hours to a high of 695-kilowatt hours.  There is no month in that thirteen-month period, for which usage is in the thousands or near two thousands as shown during the November 2002 through April 2003.  Those bills include power being used by someone other than the Complainant.  Complainant successfully presented a prima facie case of over-billing, and successfully met her burden of proof.  Waldron, supra and Burleson supra.
(I.D. at 8).
On that basis, the ALJ sustained the Complaint, finding that all three of the Waldron standards had been met. The ALJ concluded that the monthly usage billed to the Complainant for the thirteen months ending September 2003, included foreign load.  (I.D. at 8).  The primary argument in PPL’s Exceptions revolves around the foreign load issue.
PPL’s Exceptions address the ALJ’s Finding of Fact Number 20, which found that work was performed on Complainant’s electric lines between April 7 and May 7, 2003, to alleviate a foreign wiring situation; the ALJ’s Finding of Fact Number 22, which found that usage for the five months ending March 2003 was irregular and unreasonably high; the ALJ’s Finding of Fact Number 23 which states that it is not believable the Complainant and her son were the only recipients of the kilowatt hours consumed between November 2002 and March 2003; and the ALJ’s Finding of Fact Number 26 which concluded that PPL did not investigate the potential for any foreign load wiring or whether Complainant was paying for service to any other user.

PPL’s first Exception goes to great lengths to argue that the Complainant was unable to specifically fix the time frame of wiring work performed.  (Exc. at 1-2).  The ALJ determined that wiring work had been performed between April and May of 2003 and had the affect of alleviating a foreign load situation.  The ALJ based her conclusion on the Complainant’s testimony as well as on an 83% decrease in billings before and after the April/May 2003 time frame.  (I.D. at 8).  PPL speculates that there were other reasons which could have required work on the Complainant’s wiring, including use of several appliances on the same circuit at the same time.  (Exc. at 2).  The timing of that work, according to PPL, was more likely to have occurred in June and July of 2003.  (Id.).

We will deny PPL’s first Exception.  While it is correct that the Complainant did not testify with specificity regarding the precise dates that wiring work was performed (Tr. 22, 23), the ALJ was entitled to reasonably infer that wiring work was performed.  That work affected the consumption amount shown on the Complainant’s billing and the substantial differences in billings occurred in the April – May 2003 time frame.  The foregoing factors, coupled with the testimony before her adequately support the ALJ’s findings in this regard.  PPL’s Exceptions suggest an alternative theory, but one that is based upon speculation alone and not tied to any testimony of record despite the Complainant’s availability for cross examination on these issues.

PPL’s second Exception relates to the ALJ’s Finding of Fact number 22.  There, the ALJ found:

Complainant’s kilowatt hours used during the months November, December 2002, and January and February, and March 2003, were irregular and unreasonably high.  November 2002 is 5.3 times higher than her usage November 2003, December 2002 is 4.5 times higher than December 2003, January 2003 is 2.7 times higher than January 2004, February 2003 is 3.1 times higher than February 2004, and March 2003 is 2.8 times higher than March 2004.

(I.D. at 4).



PPL argues that the usage described by the ALJ is consistent with electric usage related to electric heating.  PPL also asserts that the record reflects that there was baseboard heating in the Complainant’s apartment and that the main circuit breakers to those units were in the on position.  (Exc. at 4).  PPL argues that the most reasonable explanation for the Complainant’s reduced consumption is that the Complainant shut off the supplemental electric baseboard heaters at the breaker box after learning from the PPL investigator that her high bills could have been caused by their usage.  (Id. at 6).  



If the record were silent on this issue, we would be inclined to examine PPL’s position in a better light.  However, the record reflects that the Complainant testified several times that she did not use the electric baseboard units for heating.  (Tr. at 12, 22, 23).  This testimony is consistent with testimony elicited from PPL’s witness who stated that the Complainant had also told that witness during the high bill inspection that she did not use the baseboard heat.  (Tr. at 41).  Also, during the high bill inspection the PPL witness could not testify with any certainty whether the baseboard heating units were on or off.  (Tr. at 46-47).  



On this point, the ALJ determined that the record did not support a finding that the Complainant used the baseboard heating.  We agree and will deny PPL’s Exception.  The preponderance of evidence standard provides that we must examine the evidence and determine whether one party has provided evidence which outweighs the other party’s evidence by even the slightest amount.  Se-Ling Hosiery v. Margulies.  Here, there are several definitive statements by the Complainant that she did not use the electric baseboard heating.  Conversely, PPL’s testimony is that at the time of the high bill inspection, circuit breakers were on, but the witness could not determine whether the units were in use.  The Complainant clearly prevailed on this point and the ALJ was correct in her finding.




PPL’s third and fourth Exceptions relate to the ALJ’s Findings of Fact numbers 23 and 26 regarding the potential for foreign load and PPL’s decision not to investigate the possibility of foreign load.  There, the ALJ found that it was not “believable” that the Complainant and her son were the only recipients of the power consumed during November.  (I.D. at 4).  The ALJ also found that PPL did not investigate any potential for foreign load wiring.  (Id. at 5).  PPL argues that it did not have an obligation to investigate foreign wiring where there was no such complaint and where the investigator found no indications of foreign wiring.  (Exc. at 6-8).  



With regard to these two Exceptions, the actual focal point is the ALJ’s determination that PPL should have examined the possibility of a foreign load situation within the specific circumstances of this case.  (I.D. at 8).  The ALJ discussed the disparity in the electric use from 2002 to 2003 and the fact that some wiring work was done by the Complainant’s landlord that apparently affected the usage recorded to the Complainant’s apartment.  The ALJ stated that “Those facts indicate to [sic] that it is highly likely that there was a foreign load on Complainant’s lines, which was removed sometime between April and May 2003.  From Complainant’s May 2003 bill onward, there is no usage close to the amount used before whatever ‘work’ was done.”  (I.D. at 8).  On this basis, the ALJ concluded that PPL did not conduct a sufficient analysis of the Complainant’s situation, noting that at the time of the hearing it is not possible to conduct a foreign load examination because the wiring had already been changed.  (Id.).  



The ALJ then went on to find that the Complainant had met her burden of proof and successfully made out a prima facie case of high billing.  The ALJ found that the Complainant had succeeded in meeting the Waldron criteria which shifted the burden to PPL.  When PPL failed to conduct a foreign load examination, it was unable to rebut the prima facie case presented by the Complainant.  (I.D. at 8).  We agree with the ALJ and will deny PPL’s third and fourth Exceptions.  Simply put, when confronted with a situation like that of the Complainant, PPL had the option of conducting a foreign load examination.  When it failed to do so, it placed itself in the position of failing to rebut the Complainant’s case.  Accordingly, while we do not expressly find that PPL had a duty to conduct such an examination under the circumstances of this case, PPL’s failure to do so negated its opportunity to present any evidence in rebuttal, other than speculation.
PPL’s remaining Exceptions essentially take issue with the ALJ’s primary findings that the Complainant met her burden of proof and by failing to conduct a foreign load analysis, PPL was unable to rebut the Complainant’s prima facie case.  (Exc. 8-12).  Here, PPL maintains that its examination indicated that the Complainant had the ability to use the electricity billed.  But again, PPL completely ignores the Complainant’s consistent testimony that she did not use the electrical heating units in the apartment.  Thus, the ALJ found that the facts, as presented by the Complainant in sworn testimony, outweighed PPL’s more speculative case.  We agree and will deny the remaining PPL Exceptions.  

To summarize, the record evidence supports a conclusion that the Complainant demonstrated that she never used the two electric baseboard heaters.  (Tr. at 12, 22, 23, 41).  PPL’s witness testified that during the walk through inspection in October 2003, the electric baseboard heaters were not generating any heat, but the circuit breakers supplying power to those units were in the ‘on’ position.  (Tr. 34, 47).  PPL’s Exhibit also shows that the Complainant’s usage for October 8, 2002, to November 5, 2002, was 898 kWh, and for the same period in 2003, her usage was 553 kWh.  This represents a 345 kWh or 62% reduction in usage.  Consequently, we find that the Complainant has established a prima facie case of overbilling pursuant to Waldron and Milkie.
Conclusion
We have reviewed the record as developed in this proceeding, including the ALJ’s Initial Decision, as well as PPL’s Exceptions.  Premised upon our review of the record evidence, we conclude that PPL’s Exceptions are not meritorious, and as a result, they will be denied.  Accordingly, we shall adopt the Initial Decision of the ALJ; THEREFORE,


IT IS ORDERED:



1.
That the Exceptions of PPL Electric Utilities Corporation are dismissed.


2.
That the Complaint filed by Shannon Wassil against PPL Electric Utilities Corporation at Docket No. F-01532012 is sustained.



3.
That the initial Decision of Administrative Law Judge Ember S. Jandebeur is adopted, consistent with this Opinion and Order.


4.
That PPL Electric Utilities Corporation shall amend the Complainant’s bill to the following kilowatt usage for the following billing periods and establish the appropriate billing amounts:




March 7, 2003 - April 7, 2003 – 500 kilowatt hours




February 5, 2003 – March 5, 2003 – 600 kilowatt hours




January 7, 2003 – February 5, 2003 – 700 kilowatt hours




December 5, 2002 – January 7, 2003 – 450 kilowatt hours



5.
That PPL shall issue a bill consistent with Ordering Paragraph No. 4, above, within thirty days of the entry of this Opinion and Order.



6.
That Shannon Wassil shall be given a twelve-month period to pay the amount due (equal to the amount of time during which she received no bill) in equal monthly installments.    



7.
That this case be marked closed.
BY THE COMMISSION

James J. McNulty

Secretary
(SEAL)

ORDER ADOPTED: June 2, 2005

ORDER ENTERED: June 3, 2005
� 	The apartment’s main heat source was gas.  Tr. 33.


� 	PPL Exhibit Number 1.
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