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FINAL OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are several Comments relating to the Tentative Opinion and Order which was issued by the Commission herein on March 2, 2005, in the above-captioned proceeding.  These documents include the following: (1) the Office of Consumer Advocate (OCA) filed Comments to the Tentative Opinion and Order on March 22, 2005; (2) the Redstone Water Company (Redstone) filed Comments on March 22, 2005; (3) the Commonwealth of Pennsylvania, Department of Environmental Protection (DEP) filed Comments on April 4, 2005; and (4) thirty-three customers of Redstone filed Comments on March 23, 2005. 
History of the Proceeding


We note initially that the procedural history of this case is lengthy and complex.  Redstone provides water service to 256 customers in Crescent Heights and Daisytown, in Washington County.  In 1999, Susan Balla filed a Formal Complaint against Redstone which alleged that water quality and pressure problems rendered the water unfit for basic domestic purposes.  Sixteen additional customers filed Formal Complaints which alleged similar concerns.  At the customers’ request, the OCA intervened in this proceeding.  Later, 126 customers filed a Petition to Join the Formal Complaints, which stated that they had experienced some or all of the same service problems alleged in the seventeen initial Complaints.  


On February 9, 2001, the Commission issued an Opinion and Order which concluded, among other things, that a significant number of customers were receiving water not suitable for household purposes, in violation of Section 1501 of the Public Utility Code (Code), 66 Pa. C.S. § 1501.
  The key directive to Redstone was to perform an engineering feasibility study “to determine the most cost effective method for bringing its water quality into compliance with federal and state drinking water standards and to assure that its system provides water at pressures that comply with applicable regulatory standards.”
  Redstone was to submit the Study to the Commission for its review, and for approval of the plan for implementation of the recommendations contained therein.



Two years elapsed from the February 9, 2001 Opinion and Order before the feasibility Study was submitted to the Commission, on February 5, 2003.  A later version, marked “Updated April 2003 – Final,” was date stamped by the Commission as being received on October 7, 2003. 


We will outline a brief history of the complex web of litigation which occurred over that two year period.  Redstone filed a Petition for Review with the Commonwealth Court on March 7, 2001, seeking review of the Commission’s February 9, 2001 Order.  Initially, the Court vacated the Commission’s Order, on the basis of lack of jurisdiction.  Redstone Water Company v. Pa. PUC, No. 531 C.D. 2001, slip op., 2001 Pa. Commw. LEXIS 789 (October 30, 2001).  The Commission thereupon requested reargument of the Court’s October 21 Order and the Department of Environmental Protection (DEP) and the National Association of Water Companies filed Amicus Curiae Briefs on the question.  Reargument was granted and, simultaneously, the Court withdrew the panel decision.
  



Prior to reargument, Redstone filed a Status Report with the Court on May 31, 2002, in which it averred that it had received a $23,000 grant to fund the Study, via a DEP’s Safe Water Grant Agreement.  The Grant Agreement contained a deadline of November 30, 2002 for completion of the Study.  By Order dated June 14, 2002, the Court granted Redstone’s request for a limited remand to determine whether it was appropriate to modify the schedule and deadline for the Study, as contained in the Commission’s February 9, 2001 Order.  The Commission entered an Opinion and Order on July 11, 2002, giving Redstone until November 30, 2002 to complete the Study and submit its implementation plan, consistent with the deadline contained in the Grant Agreement.  In the July 11 Order, the Commission also required Redstone to submit a report to the Commission and to the OCA outlining its efforts and progress on the Study.



On August 28, 2002, Redstone notified the Court that it wished to discontinue its appeal, and the Court, by Letter dated August 29, 2002, accordingly, notified the Parties that Redstone’s Appeal was discontinued.



On November 22, 2002, Dakota Engineering Associates (Dakota) filed a “Letter Petition for Time Extension” on behalf of Redstone, seeking an additional sixty day extension to complete the Study.  Dakota averred that drought conditions had caused lower than normal water levels in the system’s water storage tanks, which prevented dynamic system pressure testing.  The Commission granted that Petition by Order entered December 9, 2001, extending the deadline for the completion of the Study until February 5, 2003.  On February 5, 2003, Dakota submitted the Water System Study (Study), on behalf of Redstone, to the Commission and the OCA.

After review of the Study and the relevant Comments submitted thereto, the Commission determined, in its Tentative Opinion and Order of March 2, 2005, that Redstone was still not providing service suitable for all household purposes, in violation of Section 1501 of the Code, supra.  Therefore, the Commission in that Opinion and Order directed Redstone to significantly improve its system, or, alternatively, to divest its ownership thereof.  The Tentative Opinion and Order was to become final without further Commission action if no responses were filed thereto within twenty days of its entry date.  Comments to the Tentative Opinion and Order were filed as above noted.





Discussion

Tentative Opinion and Order


As noted above, we issued a Tentative Opinion and Order herein on March 2, 2005, in which we directed Redstone to significantly improve its system, or, alternatively, to divest its ownership thereof.  (Tentative Opinion and Order at 12-13).



Specifically, we directed Redstone to remediate its service within sixty days, either by permanently tying into neighboring Tri-County Joint Water Authority (Tri-County) system in order to provide water service which meets the requirements of the Public Utility Code and the Safe Drinking Water Act, or by selling the system to a viable entity which has the requisite fitness and expertise to provide such service.  We also concluded that, while PennVest or similar low-cost funding for the necessary improvements should be sought, the failure of Redstone to obtain such funding will not excuse compliance with the terms of the Tentative Order.  If Redstone cannot facilitate funding at a reasonable cost, it should sell to a viable entity.  (Tentative Opinion and Order at 11).


Finally, Redstone was directed to submit a status report to the OCA, DEP and all other Parties every sixty days until the water provided to customers at the tap is suitable for all household purposes, or until Redstone divests itself of its water system.  (Tentative Opinion and Order at 13).

OCA’s Comments  


The OCA advances three major points in its Comments to the Tentative Opinion and Order, namely: (1) the need for relief is critical; (2) the Commission’s recommendation that Redstone act to improve service or divest within sixty days is both reasonable and appropriate; and (3) the Commission’s directive that Redstone submit periodic status report is appropriate.


On the first issue, the OCA notes that it has long been the standard that water provided at the tap must be of adequate quality to serve all usual household purposes.  (Tentative Opinion and Order at 9, citing Pa. PUC v. Pennsylvania Gas and Water Company, 61 Pa. PUC 409 (1986).  The Commission, in its Final Order entered on February 9, 2001, properly determined that Redstone has not been providing water service suitable for all household purposes, in violation of Section 1501 of the Code.  “Household purposes” has been defined to include drinking, cooking, bathing and washing.  The water supplied by Redstone is not adequate for any daily needs.



The record herein exhaustively documents the poor quality of the water supplied by Redstone, and we need not revisit all the pertinent testimony on that subject here.  Suffice it to note that customers have stated that they cannot drink or cook with the water from their taps because that water appears, tastes and smells bad.
  Most of the customers testified that they do use the water for bathing, but as complainant Susan Balla stated “[w]hat other water is there?”
  Regularly, entire loads of laundry are ruined by gray or orange stains left by the water.



Not only does the typical Redstone customer continue to pay $439.20 per year for water which cannot be used for basic household purposes, but the extreme hardness and mineral content of the water also creates additional financial burdens for Redstone’s customers, such as the need to frequently replace appliances such as dishwashers, hot water heaters, coffee pots, irons, and any other appliance which requires water to operate.
  The choice of many customers to buy bottled water for everyday drinking and cooking creates yet another expense.
  At the same time, customers must deal with outages, low pressure or pressure fluctuations.



The OCA notes that four years have elapsed since the Commission’s above referenced Final Order finding that Redstone was providing inadequate service, and nearly six years have elapsed since this case began.  Redstone has, however, taken no steps in that time to improve the water quality and service problems which underlie its customers’ complaints.  (OCA Comments at 6).


On the second issue, the OCA strongly endorses the Commission’s recommendation that Redstone either improve its service or divest.  The OCA points out that Redstone’s customers have already waited years and, in some cases, a lifetime for relief.  (OCA Comments at 7).  


The proposal to build an interconnection with Tri-County’s system in order to obtain better water quality was raised in testimony filed on March 13, 2000, and subject to cross-examination by Redstone on April 5, 2000.
  Redstone’s engineers should have considered the proposal at least as early as September 2002, after Redstone’s appeal of the February 2001 Order was withdrawn.  Redstone’s feasibility study discussing the interconnection was submitted in February, 2003.  Thus, Redstone has had several years’ notice that it would need to take steps in order to remedy its inadequate service, and would also need to plan to fund that project, after the submission of the feasibility study.  (OCA Comments at 7).


In our Tentative Opinion and Order, we directed Redstone to submit a status report to each of the 126 customers who associated themselves with the initial Formal Complaint, every sixty days until such time as the water provided to Redstone’s customers at the tap is suitable for all household purposes and/or until Redstone divests itself of its water system.  (Tentative Opinion and Order at 13).  On its third and final issue, the OCA avers that that provision is a proactive and positive way to include customers in the flow of information and to provide a meaningful response to their problems.  (OCA Comments at 8).


The OCA concludes by urging the Commission to enter its Tentative Opinion and Order as a final order, without any modification.  (OCA Comments at 8).
Redstone’s Comments


Redstone submitted two comments to the Tentative Opinion and Order.  In its first comment, Redstone avers that it has scheduled a meeting with Pennsylvania-American Water Company (PAWC) during the first week of April, 2005, to discuss a possible sale of the system to PAWC.  Redstone furthermore avers that it intends to contact Tri-County to determine Tri-County’s interest, if any, in acquiring the system.  It intends to move expeditiously to try to sell the system.  The Tentative Opinion and Order requires the submission of periodic status reports to the Parties to this proceeding, but does not require the finalization of a sale by a date certain.  Redstone is of the opinion that the Commission should adopt that approach in its final order herein, in order to afford Redstone sufficient time to accomplish a sale of the system.  (Redstone Comments at 2-3).




In its second comment, Redstone asserts that while it is hopeful that it will be able to sell the system, it continues to dispute the Commission’s conclusions and its ultimate jurisdiction.  (Redstone Comments at 3).  Redstone concludes that further action by the Commission is not warranted at this time.
DEP’s Comments



DEP avers that it supports the Commission’s enforcement action against Redstone in the Tentative Opinion and Order.  (Comments at 1).  However, DEP opines that the performance obligations imposed on Redstone by the Tentative Order are not sufficiently severe, in that Redstone is merely required to “take steps” to connect its system with Tri-County, or to divest, and to report what steps it has taken every sixty days.  DEP furthermore points out that history has shown the Redstone will delay and perpetuate the inadequate status quo as long as it is permitted to do so.  (Comments at 2).


As a result of its concerns, DEP proposes that the ordering paragraphs imposing performance obligations on Redstone be redrafted.  DEP’s proposed ordering paragraphs would include requirements that Redstone either buy water from Tri-County in a sufficient amount to serve all of its customers and construct a permanent interconnection with Tri-County, or that Redstone divest itself of ownership and operation of its system.  DEP would furthermore require that if Redstone does not timely comply with DEP’s proposed requirements, the Commission will then appoint a receiver.  That receiver shall then convene a public sale and convey Redstone’s assets to the highest bidder at the sale.  (Comments at 2).
Redstone Customers’ Comments


We note initially that the customer complaints which initiated this proceeding have been pending before the Commission for more than five years.  (Tentative Opinion and Order at 2).  Additional customer complaints have been filed during that five year period.  (Tentative Opinion and Order at 8).  Finally, in response to the Tentative Opinion and Order’s twenty day response period, thirty-three Redstone customers filed brief comments.  All thirty-three customers submitted signatures in support of the OCA’s March 22, 2005 Comments.  Twenty-one customers wrote brief notes, all of which amplify their dissatisfaction with the water they receive at the tap.  We will outline a brief sampling of those comments below.


Dorothy Tyler comments “[w]ater is so bad it causes faucets to rust and rot.  Also causes skin rashes.”  Elsie Hoggans comments “[t]he water has a lot of calcium.  Water tastes bad and I do not drink it.”  Yvonne Clements comments “[n]o water pressure, damage to kitchen and bath fixtures and pipes.”  Barbara Huey comments “[t]oo much lime, poor quality, water smells.”  Finally, Barbara A. Hill notes “I have had laundry ruined, whites [stained] yellow or brown, blacks [stained] gray, coffee pots replaced at least twice a year, hot water tanks every 3 or 4 years.  I have a main water line go through my yard.  In a 2 or 3 year time, it has leaked [3 or 4 times . . . .]” 





Conclusion



In summary, the OCA provided the most extensive Comments, and it concluded that the need for relief is critical and that the Commission’s proposals to achieve that result are appropriate.  


Redstone notes that PAWC and Tri-County are possible buyers of its system, and that it intends to move expeditiously to try to sell the system.  Redstone notes with approval that the Tentative Order does not require that it finalize a sale of its system by a date certain.  We agree with Redstone that we did not establish a date for the sale’s finalization in our Tentative Order.  By this Final Opinion and Order, however, based on comments submitted by DEP, we will now provide a date certain, along with incorporating several other DEP modifications.  


At the outset, we note that DEP supports the Commission’s enforcement action against Redstone as outlined in the Tentative Order.  DEP’s Comments provide information regarding the need for an amended Public Water Supply Permit, should Redstone choose to interconnect with Tri-County Water Authority.  We have adopted this language.  In addition, DEP’s Comments provide a 180-day period for this option to be permitted, constructed and in use.  We concur that this is an appropriate timeframe.


Furthermore, since Redstone’s customers have already waited a long time for improved water service from Redstone, we will direct this same time period be applied to the completion of the divestiture option, consistent with DEP’s Comments.  Accordingly, we will direct that Redstone have a signed Agreement of Sale in place within 180 days.  We trust that, should Redstone pursue this option, it will negotiate in good faith to establish a purchase price that is reasonable.  This proceeding must reach closure and the end-date proposed by DEP will help accomplish this goal.



In further Comments submitted by DEP, it is recommended that the Commission take a more severe stance with Redstone, including a provision that if Redstone does not timely comply with DEP’s proposed requirements (a 180-day deadline to provide Tri-County water via a new interconnection or divestiture), the Commission should then appoint a receiver, who will convene a public sale and convey Redstone’s assets to the highest bidder.  We note that while this could conceivably be the ultimate outcome of this proceeding, we will at this point refer the matter to our Law Bureau for monitoring.  Upon the 181st day after the date of entry of the Final Opinion and Order, should Redstone not have complied therewith, the Law Bureau will then be directed to take such further steps as deemed appropriate.


We have carefully reviewed the above-outlined Comments to our Tentative Opinion and Order.  Based on our review, we conclude that the provisions of the Tentative Order are the correct provisions, and should be made final.  We further conclude that our modifications based on DEP’s Comments amplify our Tentative Order.  This approach provides for a program of relief for Redstone’s customers, while also providing the opportunity for Redstone to either interconnect with Tri-County Water Authority or divest itself of its system within 180 days; THEREFORE,



IT IS ORDERED:



1.
That the Tentative Opinion and Order entered at Docket No. C‑00992270, et al., on March 2, 2005 is hereby made final, thereby approving the Office of Consumer Advocate’s Comments, along with adopting the following amplifications consistent, in part, with the Comments filed by the Department of Environmental Protection.


2.
That Redstone Water Company is directed to take steps to implement the conditions outlined in the Tentative Opinion and Order within sixty (60) days of the entry date of this Final Opinion and Order.  Redstone may apply to PENNVEST, or other source of low-interest funding, for a low interest loan in order to implement the improvements described in the Tentative Opinion and Order.  See the Study’s Alternative 3, the Blending Tie-in to the Tri-County Joint Water Authority; see also the OCA’s modification described on page 12 of its March 5, 2003 Comments.



3.
That should the alternative outlined in Ordering Paragraph No. 2, above, be implemented, Redstone must apply to the Department of Environmental Protection for, and obtain therefrom, an amended Public Water Supply Permit, changing Redstone’s status to that of a consecutive water supply system and authorizing the necessary construction.  Construction of a permanent interconnection with the Tri-County Joint Water Authority must be completed on or before 180 days of the entry date of this Final Opinion and Order, along with any and all improvements to the Redstone distribution system which are necessary to accept and deliver water derived from the Tri-County Joint Water Authority to Redstone’s customers.


4.
That, in the alternative, Redstone Water Company is directed to divest itself of its water system by means of a sale of that system to a viable entity; that the Agreement of Sale for this transaction must be signed within 180 days of the date of entry of this Final Opinion and Order.


5.
That Redstone Water Company shall submit a status report with the Secretary of the Commission, the Commission’s Office of Trial Staff, the Commission’s Law Bureau, the Commission’s Bureau of Fixed Utility Services, the Commission’s Bureau of Consumer Services, the Office of Consumer Advocate, the Department of Environmental Protection, and to all other Parties, including each of the 126 customers who associated themselves with the initial Formal Complaint herein and the additional thirty-three customers who submitted Comments to the Tentative Opinion and Order (if they are different individuals from the original 126 customers), every sixty (60) days.  Redstone Water Company is further directed to continue to submit a status report to the aforesaid group every sixty day period thereafter, until such time as the water provided to its customers at the tap is suitable for all household purposes and/or until Redstone Water Company divests itself of its water system pursuant to Ordering Paragraph No. 4, supra.



6.
That if Redstone Water Company does not comply with either of the two alternatives set forth above, on the 181st day after the date of entry of this Final Opinion and Order, this matter shall be referred to the Commission’s Law Bureau for its review and consideration of any further action it may deem necessary. 







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED: June 23, 2005
ORDER ENTERED:  June 28, 2005
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