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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration and disposition pursuant to Section 332(h) of the Public Utility Code, 66 Pa. C.S. § 332(h), is the Initial Decision of Administrative Law Judge (ALJ) Allison K. Turner that was formally issued on January 5, 2005, and the associated Exceptions and Reply Exceptions.


Upon consideration of this matter, we affirm ALJ Turner’s Initial Decision to dismiss the instant Complaint with prejudice on the basis that Complainant “had the burden of proof to support the allegations of his complaint, and he did not meet this burden because he did not appear and did not present any evidence.”
  For the same reasons, we deny Complainant’s Exceptions in this matter.

History of the Proceeding


We adopt the relevant portions of the ALJ’s Initial Decision in recounting the history of this proceeding.  On February 27, 2004, Joseph J. Czepiel (Complainant) filed a Complaint against Verizon, Pennsylvania Inc. (Verizon PA or Respondent) alleging that Verizon PA had displayed poor response time of phone repair service; that anyone could use his outside interface box and make phone calls; and that he had intense pain in his ears sometimes while he was either speaking or listening on the phone.  Complainant also wanted the Commission to improve telephone service within Pennsylvania.



In the margin of his Complaint, he had written the word origin, and underlined it, followed by: 4744 Benner Street, Philadelphia, Pennsylvania 19135, (215) 537-1704.  In the spaces provided for home and work telephone numbers, he wrote N/A, and in the margin he wrote “no phone #”.



The Office of Administrative Law Judge (OALJ) undertook mediation review of this case.  An Interim Order Setting Resolution Conference by May 4, 2004 was served on April 6, 2004, and on June 30, 2004, the Mediation Unit notified the Secretary that a report had been submitted as per the Interim Order.



On March 31, 2004, Verizon PA filed and served its Motion for a More Specific Pleading (Motion), accompanied by a Notice to Plead.  Verizon PA argued that Mr. Czepiel’s Complaint does not conform to the Commission requirement “to set forth the act or thing done or omitted or about to be done or omitted to be done [by Verizon PA], in violation or claimed violation of a statute which the Commission has jurisdiction to administer, or other regulations or order of the Commission.”  The Motion further alleged that the Complaint does not have a clear statement of the relief that is sought.  52 Pa. Code § 5.22



Verizon PA averred that it did not have enough information to investigate the allegations of the Complaint.  Apparently, Complainant had placed several service calls, and Verizon wanted to know which one or ones were the subject of the Complaint.  Verizon also averred that it needs more information about the use or possible use of Complainant’s interface box.  At the end of the Motion, Verizon included a four-part paragraph with descriptions of the kind of information that it needed to be able to make a reasonable response to the Complaint.  Complainant did not respond to the Motion.



By hearing notice dated August 17, 2004, an initial in-person hearing was scheduled to be held on Tuesday, December 7, 2004, at 10:00 a.m., in the Philadelphia State Office Building.  The case was assigned to ALJ Allison K. Turner for hearing and decision.



On August 26, 2004, the ALJ served a Prehearing Order setting forth basic procedures to be followed before and during the hearing and urging the parties to explore settlement of their dispute.  She also denied the Motion for a More Specific Pleading and directed Verizon PA to engage in discovery for the information it needed. She also directed Verizon PA to file an Answer.



Verizon filed its Answer on September 15, 2004.  The initial hearing was convened as scheduled on December 7, 2004.  Verizon PA was represented by Steven K. Haas, Esq., who was prepared to call one witness and to sponsor relevant exhibits.  How​ever, since Complainant did not appear, he made a Motion to Dismiss the Complaint for lack of prosecution.



ALJ Turner made the following Findings of Fact:


1.
Joseph J. Czepiel (Customer) is not a customer of Verizon Pennsylvania, Inc.  According to Commission records, at the time of the hearing, his address was 3060 Richmond Street, #8, Philadelphia PA, 19134. 


2.
Verizon is a Pennsylvania corporation providing telecommuni​cations service for compensation in Pennsylvania.


3.
On August 17, 2004, the Office of Administrative Law Judge (OALJ) issued a notice setting an initial in-person hearing to be held on Tuesday, December 7, 2004 at 10:00 a.m.  The notice included the instruction that if any party failed to attend the hearing [without first getting a continu​ance], they could lose the case.


4.
Joseph J. Czepiel did not appear, and there was no current working phone number available to use to try to contact him by phone. 


5.
The hearing notice was sent to the address for Complainant at the time of the Complaint, 3203 Morrell Avenue, Philadelphia, PA 19114.  There is no return of this mail in the ALJ’s files.


6.
The Prehearing Order was sent to Customer at the address above by first class mail.  No return of first class mail is included in the ALJ’s files.


7.
On the date and at the time for the hearing, when Czepiel did not appear, the ALJ waited at least 20 minutes to see if he would appear.  She did not attempt to call him because she did not have a working phone number for him available to her.

Initial Decision, at 3-4.



ALJ Turner reasoned in her Initial Decision that “[w]here a Customer averring service or billing and payment problems does not appear at a scheduled hearing after notice, the Commission’s policy is to dismiss the complaint with prejudice.”
  ALJ Turner concluded that Complainant had “the burden of proof to support the allegations of his complaint” in accordance with the statutory requirements at 66 Pa. C.S. § 332(a) and that since Mr. Czepiel “did not appear, and thus presented no evidence on the issues he raised in the complaint,” Complainant “did not meet his burden of proof.”  ALJ Turner’s Initial Decision dismissed the Complaint with prejudice.
Exceptions And Reply Exceptions


On January 21, 2005 Complainant filed his Exceptions to the Initial Decision with the Commission.  Complainant’s Exceptions did not include a certificate of service and for this reason they were independently served upon Respondent by the Commission.
  Although it is evident that the format of Complainant’s handwritten Exceptions does not conform to the requirements of the Commission’s regulations at 52 Pa. Code § 5.533(b) and (c), we summarize the more salient and relevant points below:
1.
Complainant alleges that his “phone records and notes were stolen approx. mid September, ’04.”  Complainant’s Exc., at 1.
2.
Complainant notes a “Request of Continuance” and references “possible U.S. Postal delivery problems” and an associated “com​plaint with [the] U.S. Postal Inspectors.”  Id.
3.
Complainant states that he “did not have a copy of [the] Public Utility Codes, thus hindering” his “awareness of” his “ specific rights and obligations.”  Complainant’s Exc., at 2.

4.
Complainant posits the “specific improvements” that he sought dealt with stopping “the use of, or any future installation of outside interface boxes” thus “eliminating the possibility of unauthorized calls on a persons [sic] residential phone.”  Id.
5.
Complainant makes a vague reference to his “intense ear pain” and the need for Verizon PA to “investigate the cause,” and that if “Verizon’s investigation proves it is at fault, Verizon will take [the] necessary corrective action.”  Id., (emphasis in the original).

The remaining Exceptions simply pose a long list of questions to the Commission regarding Complainant’s rights, whether the Commission can provide “a copy of the proceedings that occurred on 12-07-04,” whether the Commission regulates telephone utilities other than Verizon PA, etc.  Complainant’s Exc., at 3-4.


On February 17, 2005, Verizon PA submitted its Reply Exceptions.  Veri​zon PA alleges that Complainant’s Exceptions are “both procedurally and substantively defective,” and that Verizon PA does not address all of the Exceptions since some of them simply constitute “either requests for relief” or “questions posed to the Commis​sion.”
  Respondent argues that the first Exception addressing the alleged theft of Mr. Czepiel’s records is not a proper exception and that Complainant’s “statements are in the nature of an excuse for his lack of either preparation for or participation in the scheduled hearing.”
  Verizon PA further states that Complainant’s second Exception “appears to be merely a request for a continuance, followed by a series of statements in support of the request (e.g., ‘possible U.S. Postal delivery problems,’ ‘one express delivery from Haas [counsel for Verizon PA] had the wrong first name on it,’ etc.).”



Verizon PA also states that Complainant’s third Exception relating to Mr. Czepiel’s lack of the Public Utility Code and the hindrance that this presented to his knowledge of his rights and obligations, “provides no basis on which to reverse the ALJ’s decision.”  Verizon PA points out that Complainant had “the right to be represented by legal counsel,” and that Mr. Czepiel “could have accessed the Public Utility Code materials at an area law library or at the Commission’s offices in Pittsburgh [sic].”
  Verizon PA requests that Complainant’s Exceptions be denied in their entirety.
Discussion And Disposition


We find that the Initial Decision of ALJ Turner adequately addressed the procedural and substantive aspects of this case.  It is clear from the record of this case that Complainant failed to sustain his burden of proof in accordance with the applicable statutory requirements at 66 Pa. C.S. § 332(a), and Complainant’s Exceptions do not persuade us otherwise.



The allegations contained in Complainant’s Exceptions do not raise any substantive arguments that can undermine the Initial Decision of ALJ Turner.  Complain​ant’s Exception that his “phone records and notes were stolen approx. mid September, ‘04” does not present any relevant factual argument that challenges the validity of the Initial Decision.  If Complainant had actively participated in this proceeding he could have always sought copies of his missing phone records and attempted to reconstruct his notes.  Complainant’s Exception that relates to a “Request of Continuance” and refer​ences unspecified “possible U.S. postal delivery problems” again does not challenge the Initial Decision in any substantive respect.  To the extent that Complainant is cur​rently raising a request of continuance in this proceeding and reopening the record, this request is barred by our regulations since Complainant failed to appear or be represented in the related evidentiary stages of the proceeding.  52 Pa. Code § 5.245(a).


Complainant’s Exception that his lack of the Public Utility Code hindered his awareness of his “specific rights and obligations” also fails to materially challenge the Initial Decision and is unsustainable.  As Verizon PA’s Reply Exceptions point out, Complainant could have sought to find a copy of the Public Utility Code in an open law school library or at the Commission’s Philadelphia offices.  Alternatively, the Complain​ant could have always availed himself of legal representation.  None of these alternatives were pursued and we find that Complainant’s substantive and due process rights have not been infringed by his own choices in this matter.  Complainant’s Exception seek​ing the “specific improvements” in stopping “the use of, or any future installation of out​side interface boxes” thus “eliminating the possibility of unauthorized calls on a persons [sic] residential phone” does not challenge the validity of the Initial Decision.  To the extent that the telephone network interface devices (NIDs) are synonymous with Com​plainant’s “outside interface boxes” at residential and business premises, we note that the removal or a halt in the installation of NIDs will present major problems in the networks of telephone utilities that already operate within the Commonwealth.  Furthermore, Com​plainant has failed to appear and present any evidence on how the elimination of the “out​side interface boxes” would allegedly halt “unauthorized calls” on a residential telephone line.  We find that this Exception com​pletely lacks credibility and merit.


Similarly, Complainant has failed to establish any evidentiary link between his “intense ear pain” and the need for Verizon PA to “investigate the cause.”  We find that this Exception also fails to address the Initial Decision, lacks any foundation and is completely unsustainable.  It cannot be reasonably expected that Verizon PA will have to deal with a personal health matter that can be more properly addressed by a properly licensed physician.


We hereby deny Complainant’s Exceptions and fully affirm the Initial Decision of ALJ Turner; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions filed by Joseph J. Czepiel are denied.



2.
That the Initial Decision of Administrative Law Judge Allison K. Turner is adopted.



3.
That the Formal Complaint filed by Joseph J. Czepiel against Verizon Pennsylvania Inc. is dismissed.



4.
That the record in this case be marked closed.









BY THE COMMISSION,








James J. McNulty









Secretary

(SEAL)

ORDER ADOPTED:
May 5, 2005

ORDER ENTERED:
May 9, 2005
	� 	I.D., Conclusion of Law No. 2, at 5, citing 66 Pa. C.S. § 332(a).


	� 	I.D., at 4, citing Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995).


	� 	Secretary’s Bureau Transmittal Letter to Verizon PA, dated February 7, 2005, accompanying copy of Complainant’s Exceptions.


	� 	Verizon PA, R.Exc., at 2.


	� 	Id., at 3.


	� 	Id.


	� 	Id., at 4.  Apparently, Counsel for Verizon PA meant to state “Philadelphia” in the text of the Reply Exceptions.
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