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HISTORY OF THE PROCEEDING

On June 17, 2004, Ms. Jessica Zenkowich (“Complainant”) filed a Formal Complaint against PPL Electric Utilities Corporation (“PPL” or “Respondent” or “Company”) alleging a financial inability to pay the $420.00 restoration fee for her electric to be turned back on to her apartment.  Ms. Zenkowich states that she is on welfare, gets $200 every two weeks, has two children and requests assistance with this issue.  
On August 4, 2004, PPL filed an Answer denying that PPL has been unreasonable in billing the Complainant and that Complainant’s then outstanding balance of $1,208.51 included just one payment which was a LIHEAP credit in 2004 to the account for payment.  PPL also denied that Complainant was unable to pay a service restoration amount of $426.00 and the budget bill plus $15.00 toward the overdue balance as dictated in the most recent Bureau of Consumer Services (“BCS”) Decision at Docket Number 1676007.  PPL requested that the Complaint be denied.
This case was assigned to me pursuant to 52 Pa. Code § 56.174.  An Initial Telephonic Hearing Notice dated October 15, 2004, was sent to the parties stating a scheduled telephonic hearing for Wednesday, January 5, 2005 at 10:00 a.m.  
A Prehearing Order was issued on December 9, 2004, advising the parties of the date and time of the scheduled hearing, and that the case could be dismissed if they failed to appear for the hearing and failed to obtain a continuance.  The Prehearing Order also reminded the parties of their responsibility to notify me of any change in the telephone number where they could be contacted for the hearing.  
In accordance with the Prehearing Order, by cover letter dated December 29, 2004, PPL submitted three (3) copies of three (3) proposed exhibits for possible use at the Initial Telephonic Hearing.  
The Initial Telephonic Hearing convened as scheduled on January 5, 2005.  Mr. John F. Gross, Esquire appeared, via telephone, on behalf of PPL accompanied by a Company witness, Mr. Kevin Diehl.  Complainant’s contact number on the Complaint was (717) 684-2895.  Upon dialing that telephone number I reached Complainant’s mother, Kimberly Stoutzenberger.

Ms. Stoutzenberger represented that her daughter, Ms. Zenkowich was ordered by her doctor to bed rest due to her pregnancy.  Ms. Stoutzenberger requested a continuance of the proceeding that she stated she would put in writing.  Mr. Gross did not oppose the request for continuance and by Order dated January 10, 2005, the continuance was granted.  
A Notice for Further Telephonic Hearing dated March 14, 2005, was sent to the parties scheduling a Telephonic Hearing for Tuesday, April 12, 2005. By letter dated April 6, 2005, counsel for PPL sent three copies of three (3) proposed PPL Exhibits for possible use at the hearing.  Under separate letter dated April 8, 2005, counsel for PPL sent three copies of one additional exhibit for possible use at the hearing. 

The hearing convened as scheduled on Tuesday, April 12, 2005 at 10 a.m.  Mr. John F. Gross, Esquire appeared, via telephone, on behalf of PPL.  I dialed (717) 684-2895 to contact Ms. Zenkowich.  The phone rang ten times and there was no answer.  I dialed another telephone number listed on the Formal Complaint, (717) 314-2895 and was greeted with the voice mail for “Kim” asking to leave a message.  I assumed that this was not the correct telephone number for Ms. Zenkowich (especially since the last four digits were the same as the previous number that I successfully talked with her mother).  I elected to inquire of Mr. Gross as to whether he had any different numbers for Ms. Zenkowich.  Mr. Gross represented that he did not and that he had not been successful in contacting Ms. Zenkowich since the last telephonic hearing.  
Mr. Gross requested by Motion to Dismiss the Formal Complaint with prejudice on two counts.  Mr. Gross stated that Ms. Zenkowich as the Complainant has the burden of proof for this proceeding and could not adequately sustain the burden of proof because she did not appear at the hearing.  Additionally, Ms. Zenkowich’s Formal Complaint stated that she could not afford the restoration fee for her electric service.  Mr. Gross represented that the account records for Ms. Zenkowich’s PPL electric service reveal that a restoration fee was paid and electric service was restored as of July 30, 2004.  Mr. Gross moved that the Formal Complaint be dismissed as the matter alleged in the complaint is moot.

On April 12, 2005, I closed the record.  This matter is now ripe for decision. 
FINDINGS OF FACT

1. On June 17, 2004, Ms. Zenkowich filed a Formal Complaint with the Commission alleging an inability to pay the restoration fee to obtain electric service from PPL at her apartment.

2. At the time the Complaint was filed, Ms. Zenkowich was a PPL residential electric customer at 146 Locust St., Apt. F, Columbia, Pennsylvania 17512.

3. By Hearing Notice dated March 14, 2005, Ms. Zenkowich and PPL were advised that a Further Telephonic Hearing on her Complaint was scheduled for Tuesday, April 12, 2005.  
4. This Hearing Notice was mailed to Ms. Zenkowich at the address provided on her Complaint form and was not returned to the Commission by the United States Postal Service as undeliverable.
5. At the scheduled time of the April 12, 2005 hearing on Ms. Zenkowich’s Complaint, I dialed the telephone number listed to contact Ms. Zenkowich, 717-684-2895.  The phone rang ten times with no answer.  The other telephone number which was provided to contact Ms. Zenkowich had a voicemail recording for a “Kim” at 717-324-2895.  Ms. Zenkowich failed to appear.
6. The scheduled April 12, 2005 telephonic hearing on Ms. Zenkowich’s Formal Complaint at Docket No. C-20043185 was held in Complainant’s absence.  PPL was represented by counsel.

7. On July 30, 2004, Ms. Zenkowich’s electric service was restored as a result of the restoration fee paid on her account. 

DISCUSSION

In her formal Complaint, Ms. Zenkowich alleged an inability to pay her the restoration fee for her electric service from PPL to her apartment.  As the Complainant seeking affirmative relief from the Commission, she bears the burden of proof.  66 Pa. C.S. §332(a).  By failing to participate in the hearing, Ms. Zenkowich did not meet this burden.
A Hearing Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994).
Neither the Telephonic Hearing Notice nor the Prehearing Order was returned to the Commission by the post office as undeliverable.  Therefore, Ms. Zenkowich is deemed to have properly received these documents and had sufficient notice of the day, date and time of the scheduled hearing.  Ms. Zenkowich failed to appear at the hearing, which is unexcused and this case will be dismissed with prejudice.  Martin W. Jefferson v. UGI Utilities, Inc., Opinion and Order entered December 26, 1995 at Docket No. Z-00269892.

Ms. Zenkowich failed to appear at the hearing.  The Complaint by Ms. Zenkowich is denied for failure to prosecute. 

Additionally, the Formal Complaint by Ms. Zenkowich is moot as counsel for PPL represents that the restoration fee which Ms. Zenkowich alleged an inability to pay was paid and service was restored as of July 30, 2005.  Counsel for PPL is correct that the Formal Complaint would be dismissed on grounds that it is moot.  Because no exhibits were admitted into the record regarding the account history of Ms. Zenkowich, I have elected to dismiss the Complaint for lack of prosecution by Ms. Zenkowich.  
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. § 701.
2. As the Complainant, Ms. Zenkowich had the burden of proof and failed to carry that burden. 66 Pa. C.S. § 332(a).
3. Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.

ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the Motion of PPL Electric Utilities Corporation to Dismiss the Formal Complaint of Jessica Zenkowich at Docket No. C-20043185 is granted consistent with the discussion contained in the final Order.
2.
That the Formal Complaint filed by Ms. Jessica Zenkowich at Docket No. C-20043185 is dismissed with prejudice for failure to prosecute and the record is closed.
Dated: April 13, 2005

_________________________






Angela T. Jones





Administrative Law Judge
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