BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Eric J. Glazier, et al.




:







:

v.





:

C-20042710









:

Energy Management Systems, Inc.


:
INITIAL DECISION

Before

Charles E. Rainey, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING
On February 12, 2004, Eric J. Glazier, et al.
 (Complainant) filed a formal complaint against Energy Management Systems, Inc. (Respondent) alleging that he was overcharged for electric and water services.  On April 12, 2004, Complainant filed an amendment to his complaint.  He asserted that Respondent is a public utility subject to the Commission’s jurisdiction.  He alleged that Respondent violated Commission regulations by failing to promptly investigate his complaint.  He also alleged that Respondent had continued to act in bad faith.  On April 24, 2004, William L. Nutter, Respondent’s manager, filed a letter in lieu of an answer to Complainant’s original complaint.  Mr. Nutter asserted that Respondent is not a public utility.  Mr. Nutter also denied that Respondent had overcharged Complainant.  On May 7, 2004, Mr. Nutter filed a letter in response to Complainant’s amended complaint.  In his letter, Mr. Nutter reiterated the response he provided to Complainant’s original complaint.  
By Notice dated July 14, 2004, this case was assigned to me and the parties were notified that a telephonic prehearing conference was scheduled for October 13, 2004.  The telephonic prehearing conference was held as scheduled.  Complainant appeared pro se and testified.
  Mr. Nutter and Gregg Voltz, the president of Respondent, appeared on behalf of Respondent.  Mr. Voltz testified.  Because neither Mr. Voltz nor Mr. Nutter are attorneys, neither was permitted to cross-examine Complainant.  See, 52 Pa. Code §1.21.  After testimony was provided by both parties, Complainant requested that it be permitted to submit within 14 days after the prehearing conference, a brief on the issue of whether Respondent is a public utility subject to Commission jurisdiction.  I granted Complainant’s request.  I also informed Messieurs Voltz and Nutter that if Respondent retained counsel, it also could submit a brief on the issue.  Complainant submitted a brief on October 27, 2004.  Respondent retained Ryan J. Szczepanik, Esquire, and he submitted a brief on November 1, 2004.  
FINDINGS OF FACT
1.
Complainant, Eric J. Glazier, presently resides at 1030 North 2nd Street, Unit 1 – 302, Philadelphia, PA 19123. (Tr. 6-7).

2.
From mid-August 2003 to July 1, 2004, Complainant resided with his roommate, Levent Gurgin, at The University Crossings Apartments, 3715 JFK Boulevard, Apartment 719, Philadelphia, PA 19104.  Mr. Gurgin continues to reside at that address.  (Tr. 7-8). 

3.
Complainant was the billing responsible party for water and electric service when he resided at The University Crossings Apartments, and that service remains in his name.
4.
The Philadelphia Water Revenue Bureau (WRB) and PECO Energy Company (PECO) each have a single master meter on The University Crossings Apartments that measures all of the water and electricity consumption in the building.  (Tr. 19-21).
5.
The Philadelphia Management Corporation (PMC) pays WRB and PECO for the building’s water and electricity consumption.  (Tr. 19-21).
6.
PMC installed individual water and electric meters for each of the 300 apartment units at The University Crossings Apartments.  (Tr. 19-21).

7.
Respondent reads the water and electric sub-meters on a monthly basis, computes the bills based on the residential rates of WRB and PECO, issues the bills to the individual tenants, collects the payments and remits those payments to PMC.  (Tr. 19-21).
8.
Respondent is paid a flat fee by PMC for its meter reading and billing services.  (Tr. 27-28).
9.
Respondent does not own or operate any of the facilities that provide water or electric service to The University Crossings Apartments.  (Tr. 22).
DISCUSSION
Section 703(b) of the Public Utility Code, 66 Pa. C.S. §703(b), provides in pertinent part that, “The commission may dismiss any complaint without a hearing, if, in its opinion, a hearing is not necessary in the public interest.”  It is well settled that a hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion.  Lehigh Valley Power Committee v. Pennsylvania Public Utility Commission, 128 Pa. Commw. 259, 563 A.2d 548 (1989); Lehigh Valley Power Committee v. Pennsylvania Public Utility Commission, 128 Pa. Commw. 276, 563 A.2d 557 (1989).


The present case involves a legal issue.  That issue is whether Respondent is a public utility subject to Commission jurisdiction.  It is axiomatic that the Commission is a creature of the legislature and that it only has those duties, powers, responsibilities, and jurisdiction given to it by the legislature.  Western Pennsylvania Water Company v. Pennsylvania Public Utility Commission, 10 Pa. Commw. 533, 311 A.2d 370 (1973).


A good place to start would be with the definition of “public utility” under the Public Utility Code.  Section 102(1) of the Public Utility Code, 66 Pa.C.S. §102(1) provides as follows in pertinent part:
“Public utility.”

(1) Any person or corporations now or hereafter owning or operating in this Commonwealth equipment or facilities for:

(i) Producing, generating, transmitting, distributing or furnishing electricity…for the production of light, heat, or power to or for the public for compensation.

(ii) Diverting, developing, pumping, impounding, distributing, or furnishing water to or for the public for compensation.



Testimony elicited at the prehearing conference held in this case provided the following relevant facts.  Complainant is the billing responsible party for water and electric service provided to Apartment 719 at the University Crossings Apartments.  The WRB and PECO each have a single master meter on The University Crossings Apartments that measures all of the water and electricity consumption in the building.  PMC pays WRB and PECO for the building’s water and electricity consumption.  PMC installed individual water and electric meters for each of the 300 apartment units at The University Crossings Apartments.  Respondent provides sub-meter reading and billing services to PMC.  Specifically, Respondent: (1) on a monthly basis, reads the water and electric meters of each tenant residing at The University Crossings Apartments: (2) computes the water and electric bills based on the residential rates of WRB and PECO; (3) issues water and electric bills to the individual tenants; (4) collects the bill payments; and (5) remits the bill payments to PMC.  Respondent is paid a flat fee by PMC for its meter reading and billing services.


Complainant opined in its brief, that Respondent is a public utility subject to the Commission’s jurisdiction.  In support of its position, Complainant cited Standards for Electronic Data Transfer and Exchange Between Electric Distribution Companies and Electric Generation Suppliers, M-00960890, F.0015 (Order entered April 14, 2000).  That Commission decision pertains to business processes/practices and electronic data interchange transactions for an electric generation supplier (EGS) consolidated bill, that were developed by an EGS Consolidated Billing Working Group.  That Commission decision is not relevant to the case at bar.



Respondent in its brief asserted that it is not a public utility.  In support of its position it cited Drexelbrook Associates v. Pennsylvania Public Utility Commission, 418 Pa. 430, 212 A.2d 237 (1965), and Peter Daniels Realty, Inc. v. N. Equity Investors Group, Inc., 2003 Pa. Super. 270, 829 A.2d 721 (2003).  In Drexelbrook Associates, the Pennsylvania Supreme Court held that the owner and manager of a real estate development (Drexelbrook Associates) that would furnish and distribute gas, electricity and water for compensation solely to the tenants within its real estate development, was not a public utility within the meaning of the Public Utility Law because such service would not be furnished “to or for the public”.  212 A.2d at 241.  The Court reasoned that the only persons who would be entitled to and who would receive service are those who have entered into or will enter into a landlord – tenant relationship with Drexelbrook Associates – not the indefinite public.  212 A.2d at 240.  Similarly, in Peter Daniels Realty, the Pennsylvania Superior Court held that a real estate developer (Northern Equity Investors Group, Inc.) that supplied water for compensation to the community it developed, was not a public utility within the meaning of the Public Utility Code because it did not serve the indefinite public.  829 A.2d at 724.



In the present case, Respondent serves as the meter reader and billing agent for the management company (PMC) that charges the tenants of The University Crossings Apartments for water and electricity service.  Respondent is paid a flat fee by PMC for its services.  The service provided by Respondent does not rise to the level of service provided by Drexelbrook Associates and Northern Equity Investors Group, Inc., and they were found by Pennsylvania courts not to be public utilities.  Respondent does not own or operate equipment or facilities for producing, generating, transmitting, distributing or furnishing electricity for the production of light, heat, or power to or for the public for compensation.  See, 66 Pa.C.S. §102(1).  Nor does Respondent own or operate equipment or facilities for diverting, developing, pumping, impounding, distributing, or furnishing water to or for the public for compensation.  See, 66 Pa.C.S. §102(1).  For all of the foregoing reasons, I find that Respondent is not a public utility within the meaning of the Public Utility Code.  I must therefore dismiss the complaint for lack of Commission jurisdiction. 
CONCLUSIONS OF LAW

1.
The Commission is a creature of the legislature and it only has those duties, powers, responsibilities, and jurisdiction given to it by the legislature.  Western Pennsylvania Water Company v. Pennsylvania Public Utility Commission, 10 Pa. Commw. 533, 311 A.2d 370 (1973).
2.
Respondent is not a public utility within the meaning of the Public Utility Code and therefore the Commission lacks jurisdiction over this matter.  See, 66 Pa.C.S. §102(1).
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint filed by Eric J. Glazier, et al. against Energy Management Systems, Inc. at Docket No. C-20042710 is dismissed for lack of jurisdiction.


2.
That this case be marked closed.







_____________________________








Charles E. Rainey, Jr.







Administrative Law Judge
Date:
April 12, 2005
	�	“Et al.” appears to refer to Mr. Glazier’s roommate, Levent Gurgin, at the apartment in question.  However, Mr. Gurgin neither signed the complaint, nor otherwise participated in this proceeding.  


	�	Testimony was elicited from both parties to obtain pertinent facts and to clarify and narrow the issues.
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