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This decision dismisses a complaint which Karin Faiola filed against The Peoples Natural Gas Company, d/b/a Dominion Peoples (Peoples) on September 9, 2004.  Peoples answered the complaint on September 29, 2004.  In her complaint Ms. Faiola asserts that her gas bill for service from January to March 2003 was too high.  


The Commission held an initial hearing on April 7, 2005.  Ms. Faiola appeared pro se.  Horace P. Payne, Jr., Esquire, represented Peoples.  Two witnesses testified for Peoples:  Terry Richey, a Customer Relations Representative for Peoples, and Philip J. Cancilla, the Measurement Coordinator for Compliance for Peoples.



The record in this proceeding, which consists of a transcription of the notes of testimony and 4 exhibits, closed on April 7, 2005 per notation on the Office of Administrative Law Judge Hearing Report.  No party filed a brief.  This decision is being written before receipt of the transcript.
FINDINGS OF FACT

1. Karen Faiola resided at 458 S. Trenton Avenue, Apartment 4, Pittsburgh, PA 15221 from November 27, 2002 until May 20, 2003.  During that time she was a residential gas customer of Peoples.  Testimony of Ms. Faiola.
2. The apartment in question is a one-bedroom apartment and Ms. Faiola used gas for space heating and water heating.  She used her gas stove only to boil water occasionally.  She resided alone during the time in question.  Ms. Faiola worked full time and returned home at 6:00 pm. or 7:00 p.m.  She was not in her apartment on weekends.  When not in her apartment she kept the thermostat at the lowest reading and when in the apartment kept the thermostat at 69 degrees.  Testimony of Ms. Faiola.

3. Ms. Faiola is contesting the bill for service from January 7 to March 6, 2003 in the amount of $342.60.  She testified that she was not in the apartment for one week during this time because of a heavy snowfall.  Testimony of Ms. Faiola.
4. The following are the gas bills Peoples rendered to Ms. Faiola while she resided at 458 S. Trenton Avenue:



Service dates


Reading
Usage

Bill  


11/27/02 to 01/07/03

Actual

26.5 Mcf 
$216.79


01/07/03 to 02/26/03

Estimated
48.5 Mcf 
$424.16 (canceled) 


01/07/03 to 02/26/03

Customer
38.4 Mcf 
$342.60



02/26/03 to 03/27/03

Actual

7.3 Mcf 
$68.69



03/27/03 to 04/28/03

Estimated
7.5 Mcf 
$84.49 (canceled)



03/27/03 to 05/08/03

Customer
5.6 Mcf 
$69.90



05/08/03 to 05/20/03

Actual

0.8 Mcf 
$12.45

Dominion Ex. 1.

5. Ms. Faiola made the following payments on her Peoples gas account while she resided at 458 S. Trenton Avenue:



Date paid
Amount paid



02/18/03
$234.79*


04/14/03
$68.69



05/14/03
$20.00



06/04/03
$12.45
*
There is no discrepancy with the $216.79 bill listed in Finding of Fact No. 4.  Ms. Faiola’s $234.79 payment includes an $18.00 turn on charge which appears as an adjustment at the top of the statement of account. 
Testimony of Ms. Faiola.

6. Ms. Faiola contacted Peoples and complained that the bill for $426.16 for service from January 7, 2003 to February 26, 2003 was too high.  On March 6, 2003, Ms. Faiola gave Peoples a meter reading of 576.5 Mcf.  Peoples canceled the bill for $426.16 and, based on the actual reading of 538.1 Mcf on January 7, 2003 and Ms. Faiola’s reading of 576.5 Mcf, re‑billed her account for 38.4 Mcf in the amount of $342.60.  Testimony of Ms. Faiola and Ms. Richey; Dominion Ex. 1.

7. On March 12, 2003, in response to Ms. Faiola’s high bill complaint, Peoples dispatched a customer service representative to 458 S. Trenton Avenue to perform a high bill check.  The representative performed a ten-minute house line test and checked the gas lines, gas appliances and gas meter.  The representative detected no leakage or any other problem.  The representative obtained a meter reading of 579.5.  Testimony of Ms. Richey.

8. On April 10, 2003, Ms. Faiola filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) contesting her high bill.  It was assigned BCS Case No. 1355744.  She was told not to pay the bill in question, but to make a token payment instead.  In compliance, she made the following payments (see Finding of Fact No. 5): $20.00 on May 14, 2003 and $12.45 on June 4, 2003.  Testimony of Ms. Faiola and Ms. Richey.

9. Ms. Faiola’s meter was removed on May 27, 2003 and tested on July 31, 2003 as part of Peoples’ periodic meter test program.  The meter state was 590.2.  The meter registered 2.6% slow for the open load test and 1.7% slow for the check load test, for an average registration of 2.15% slow.  When a meter test shows that a customer was using more gas than the meter registered, Peoples does not make any adjustment to the customer’s account.  Peoples did not adjust Ms. Faiola’s account based on the under-registering meter.  Testimony of Mr. Cancilla; Dominion Ex. 4.
10. Ms. Faiola called BCS several times to obtain the status of her informal complaint.  On November 18, 2003, BCS told her that her case would be red flagged.  Ms. Faiola did not hear from BCS again.  Testimony of Ms. Faiola.  

11. On April 10, 2004, Peoples electronically received from BCS Closing Case information related to Ms. Faiola’s informal complaint at BCS Case No. 1355744.  The Closing Case information indicates that the case was closed without a decision on April 10, 2004, referencing that it was an old case and that the account in question had been finalized on May 20, 2003.  Ms. Faiola did not receive the Closing Case information.  Dominion Ex. 3; testimony of Ms. Faiola and Ms. Richey.
12. On August 12, 2004, Ms. Faiola received a collection notice from the Van Ru Credit Corporation informing her that she owed Peoples an outstanding balance of $392.50.  In response to the letter, Ms. Faiola contacted Peoples and learned that the BCS had closed her informal complaint without a decision because it was an old case and because the account had been finalized a year before.  Testimony of Ms. Faiola.
13. On or about May 20, 2003, Ms. Faiola moved from 458 S. Trenton Street.  The balance on Ms. Faiola’s account for service to 458 S. Trenton Avenue is $392.50.  Testimony of Ms. Faiola; Dominion Ex. 1.
14. Gas usage in the apartment in question from the last week in November until the end of April for the years 2000/01, 2001/02 and 2002/03 was as follows:



Period



Gas usage
Degree Day Deficiency


11/21/00 to 04/24/01

98.1 Mcf 
4672



11/21/01 to 04/25/02

88.4 Mcf 
3800



11/27/02 to 04/28/03

79.7 Mcf 
4671
The Degree Day Deficiency is the daily average temperature subtracted from 65 degrees and added together for the period.  Dominion Ex. 2; Testimony of Ms. Richey.
DISCUSSION
Burden of Proof

Because Ms. Faiola is the party requesting relief from the Commission, namely, the lowering of her gas bill, she bears the burden of proof.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a).  In Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950), the Pennsylvania Supreme Court stated that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest degree, than the evidence presented by the other party.  To establish a sufficient case against a utility and satisfy the burden of proof, a complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  

In Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980) the Commission outlined the general dynamics for the burden of proof in a case such as this one.  To determine whether a complainant has established a prima facie claim of unusually high bills, the Commission has directed that certain factors be considered.  While the accuracy of the meter is an important factor in resolving the billing dispute, it is not the sole criterion.  Id. at 100.  A complainant may establish a prima facie case by:  (1) showing that the disputed bill was abnormally high when compared to previous usage patterns; and (2) showing that his/her pattern of usage has not changed.  Id.  In looking at these criteria, one may consider the billing history of the account, any change in the number of occupants residing in the household, the potential for energy use and any other relevant facts or circumstances that come to light during the proceeding.  Replogle v. Pennsylvania Electric Company, 54 Pa. P.U.C. 528 (1980).

In Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217 (Pa. Cmwlth. 2001), the Commonwealth Court explained that 

“[w]hile the [Waldron] rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the meter usage exceeded the actual usage.  Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter has malfunctioned.  Burleson v. Pennsylvania Pub. Util. Comm’n, 501 Pa. 433, 435-36, 461 A.2d 1234, 1235 (1983).  Any circumstantial evidence which meets this standard will establish a prima facie case.  (citations omitted.)
The application of these criteria to this case reveals that Ms. Faiola’s bills are correct as rendered.
As noted, Ms. Faiola contests the $342.60 bill for service from 01/07/03 to 03/06/03.  The bill is for the use of 38.4 Mcf of gas during a period of 58 days.  
There is no evidence that Ms. Faiola’s meter malfunctioned.  Peoples found no leakage or any other problem on March 12, 2003 when it performed a ten-minute house line check and checked Ms. Faiola’s gas lines, gas appliances and gas meter.  Finding of Fact No. 7.  Ms. Faiola gave Peoples a meter reading of 576.5 on March 6, 2003.  Finding of Fact No. 6.  This reading was verified by the actual meter reading of 579.5 which Peoples’ representative obtained on March 12, 2003.  Finding of Fact No. 7.
Even though it appears that the meter was accurate, Ms. Faiola could have established a prima facie case by meeting both Waldron criterions.  The first Waldron criterion is for Ms. Faiola to show that the disputed bill was abnormally high when compared to her previous usage patterns.  
Because Ms. Faiola resided at 458 S. Trenton Avenue for less than a year, from November 2002 until May 2003, she could not show that the contested bill was abnormally high compared to her previous use during the same period.  Peoples submitted into the record gas usage for the apartment in question from the last week in November until the end of April for the years 2000-01, 2001-02 and 2002-03.  Finding of Fact No. 14.  The gas usage in the apartment in question during the two years before Ms. Faiola resided there cannot be used to support the conclusion that Ms. Faiola’s gas usage was or was not abnormally high when compared to previous usage patterns.  This is because there is no way to compare the usage patterns of the earlier occupants of the apartment to Ms. Faiola’s usage patterns. 

The gas usage comparison, however, does show that the usage in the apartment from year to year is consistent with weather patterns and was not abnormal from year to year.  The usage in 2001-2002 (93.6Mcf) was lower than it was in 2000-2001 (102.0 Mcf).  This is consistent with the Degree Day Deficiency (DDD) being lower in 2001-2002 (4161) than it was in 2000-2001 (4869), indicating that 2001-2002 was warmer than 2000-2001.  The usage comparison data also confirms Ms. Faiola’s testimony that she kept her thermostat low and was not present in the apartment on weekends and for a week during the period in question.  This is because 2002-2003 was colder than in the previous two years (the DDD was 5181 in 2002-03) and because Ms. Faiola’s use of 78.7 Mcf during 2002-03 is consistent with that colder weather. 


Ms. Faiola did not meet her burden of proof under the first Waldron criterion that the contested bill was abnormally high compared to previous usage during the same period.
The second Waldron criterion is for Ms. Faiola to show that her pattern of usage has not changed.  
Ms. Faiola was the only occupant in the apartment, so the number of occupants residing in the household did not change.  Finding of Fact No. 2.  Ms. Faiola’s potential for energy use was low because she resided in a one bedroom apartment, worked full-time Monday through Friday, rarely spent weekends at the apartment, used the stove only to boil water, set the thermostat at the lowest setting when not in her apartment and at 69 degrees when she was.  In addition she was not home for a week during the period in question.  Finding of Fact Nos. 2 and 3.  
Ms. Faiola has met her burden under the second Waldron criterion.  She must meet both criterion, however, and because she did not meet the first criterion her complaint must be dismissed.

The bill for $424.16 was based on an estimated meter reading.  When Ms. Faiola called Peoples to question the bill it rendered another bill based on the meter reading Ms. Faiola supplied.  The resulting bill for $342.60 for 38.4 Mcf of gas spans 58 days and is based on an actual reading and Ms. Faiola’s reading.  The usage amount does not appear to be unreasonable for a 58-day period.  Peoples’ representative found no leaks and Ms. Faiola’s meter actually registered less usage than passed through her meter during the time in question.  Based on this record, the bill Peoples rendered is correct.
It is unfortunate that Ms. Faiola had to wait more than a year to learn that the BCS had closed her informal complaint without a decision and that she learned of this only after she questioned her receipt of the letter from the collection agency.  This does not change the fact, however, that Ms. Faiola has not met her burden of proving that the bill in question was too high. In addition, Ms. Faiola has not shown that Peoples violated any order or regulation of the Commission or any part of the Public Utility Code, 66 Pa. C.S.A. §101 et seq.  
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the subject matter of and the parties to this proceeding.



2.
Ms. Faiola has not met her burden of proving that the disputed gas bill was too high.


3.
Peoples has not violated any order or regulation of the Commission or any part of the Public Utility Code, 66 Pa. C.S.A. §101 et seq.  
ORDER


THEREFORE;



IT IS ORDERED:



1.
That the complaint of Karin Faiola v. The Peoples Natural Gas Company, d/b/a Dominion Peoples at Docket No. C-20043651 is dismissed for failure to meet the burden of proof.



2.
That the docket in this proceeding be marked closed.

Dated:  April 11, 2005



_________________________







Larry Gesoff








Administrative Law Judge
	�	Although this decision refers to Respondent as Peoples, Mr. Payne identified the exhibits in this proceeding as Dominion exhibits and that reference is used herein. 
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