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HISTORY OF THE PROCEEDING


On November 24, 2003, Ella L. Coleman Simms (Simms, Complainant or Customer) filed this formal complaint against Philadelphia Gas Works (PGW or Company).  Simms alleged illegal billing and overcharges.  She averred that she used to have a number of gas consuming appliances and only paid $16.00-$20.00 for about 8 months.  By comparison, now, she has only a cook stove, and avers that this should be a free easement according to a PGW representative.  She has been to PGW offices, but they keep billing her.  She avers that she and her husband have title and a bond and warrant to this parcel, and they keep being cheated. She refers to the Phila. Water Dept., Phila. Electric Co. and Bell Telephone Company, Fraud and Conspiracy.  


She wants the PUC to give Pennsylvanians their legal right to be free of electronic surveillance and communications to their minds and thoughts.  She insists that no ill health is to be set up for any reason.  She wants the PUC to work with the Pennsylvania Human Relations Commission to give Pennsylvanians their freedom from think tanks and thoughts stations.  She alleges that with the phone company, they hold up calls for help.


This complaint was docketed at C-20032072 as against the Philadelphia Gas Works (PGW) and served on it for an Answer.


On or around January 21, 2004, PGW filed its Answer, in which it denies all allegations and averments about the accuracy of billing at 2721 North Opal Street, and avers that since July 2000 all bills have been based on actual meter readings.  PGW emphatically denies that an easement on Simms’ property entitles her to free gas service.  PGW averred that as of January 16, 2004, Complainant’s total account balance was $1,053.00.  


PGW further avers that the Bureau of Consumer Services (BCS) issued a decision dated March 21, 2003 setting a payment arrangement of the budget amount plus $20.00 per month towards the arrears, and that Simms has not complied with this decision.  PGW further avers that Simms had two previous payment arrangements from BCS, and that these were not kept.


On March 17, 2004, an initial hearing notice was issued scheduling an initial in-person hearing to be held on this case on Wednesday, April 21, 2004 at 2:00 p.m.  The case was assigned to ALJ Turner for hearing and initial decision.



On March 15, 2004, the ALJ served a Prehearing Order establishing basic procedures to be followed before and during the hearing.



The hearing was convened as scheduled on April 21, 2004.  Simms appeared and represented herself.  She gave testimony and submitted a multi page exhibit, Simms 1, which was admitted into the record.  Laureto Farinas, Esq., appeared and represented PGW.  He called one witness, Anne Marie Theresa Cromley, and submitted three exhibits, PGW 1 an Account History, PGW 2, a listing of payments made by Simms; and PGW 3, a list of transactions from 1996 to 2004.  These were admitted to the record.  The record was held open for the submission of two late-filed exhibits by PGW, PGW 4, a copy of a BCS decision, and PGW 5, answers to four inquiries made at the hearing, including a list of definitions of abbreviations on the Account Statement.  These were filed on May 3, 2004.


The transcript was received in the Philadelphia Regional Office of the Commission on June 8, 2004.  The record should be considered closed as of September 8, 2004.
FINDINGS OF FACT


1.
The complainant is Ella Lucille Coleman Simms who lives at 2721 North Opal Street, Philadelphia, PA.  She receives residential gas service at that address.  Tr. 9


2.
The Respondent is PGW, a municipal corporation that provides natural gas service for compensation in the City of Philadelphia.  



3.
Anne Marie Theresa Cromley is employed by PGW as a Senior Customer Review Unit Officer, and as part of her duties she investigated and evaluated this complaint.  Tr. 51


4.
Simms has what is called a Rate One account, which is a non-heating account.  Appliances would be either a gas range or a hot water heater.  Based on the actual current bills, usage reflects a gas range.  Tr. 52


5.
There has been an automatic meter reading device at Simms’ property since at least 1997.  Tr. 52-53.  There was a period of time when the AMR wasn’t reading, so she received estimates, and there was one high bill, but then PGW gained access and the AMR was adjusted, and the bill was adjusted.  Tr. 53; PGW 1.  On March 29, 2000, Simms received a bill for $3,162.55; this bill was cancelled on April 26, 2000.  On April 27, Simms was billed $2,543.95.  Between April 27 and November 24, 2000, after many bill cancellations, Simms’ balance was reduced to $276.45.  Tr. 64-66; PGW 1 at 4-5.


6.
Simms has received actual readings through the AMR, and actual bills since 2000.  Tr. 53.  Simms has not paid her PGW bill since 2000.


7.
Simms has bought several appliances from PGW, including a stove and a washing machine.  Her monthly bills for these appliances were about $18.00 or $20.00.  Tr. 40


8.
Simms’ account balance as of March 26, 2004 was $1,121.87.  Tr. 53; PGW 1


9.
Simms’ last payment to PGW was June 26, 2000, in the amount of $18.00.  Tr. 54; PGW 2
DISCUSSION



The Commission’s jurisdiction over this controversy is found in its authority to regulate PGW, and to hear complaints about service.  Sections 2212(b), 701 and 1501 of the Public Utility Code (Code), 66 Pa. C.S. §§2212(b), 701, and 1501, et seq.  In addition, the Legislature passed the Responsible Utility Customer Protection Act (Act) which has been codified at 66 Pa. C. S. §§1401, et seq.  However, all of the relevant and material transactions took place before the effective date of the Act which was December 14, 2004.  Complainant is not enrolled in PGW’s Customer Responsibility Program (CRP), and thus the Commission’s jurisdiction to establish a payment arrangement is not barred by Section 1405(C) of the Act.  However, the length of any payment arrangement may be controlled by the Act.


As the complainant, Simms has the burden of proof to show that her allegations are correct, and that she is entitled to the relief she seeks.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), generally provides that a party seeking affirmative relief from the Commission has the burden of proof.  The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950) (Se-Ling Hosiery).  The term “preponderance of the evidence” means one party must present evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  If a Complainant initially makes out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Milkie v. Pa. P.U.C., 768 A. 2d 1217, 1219-1220 (Pa. Cmwlth. 2001) (Milkie); Malcolm Waldron v Philadelphia Electric Company, 54 Pa. PUC 98 (1980). 


In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to ensure that the material facts underlying the Commission’s decision are supported by substantial evidence.  2 Pa. C.S. §704.  The term “substantial evidence” has been defined by the various Pennsylvania courts as being such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western R. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Pa. Dept. of Pub. Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984).


Simms has taken quite a few adult education courses.  The Real Estate Institute awarded her a certificate for the completion of 30 hours of courses.  Her Temple Real Estate Institute transcript lists four courses in 1987, 1988, and 1997.  She attended the Paralegal Institute, the PTC Career Institute of Philadelphia East and the Temple University of Business Administration Centre for Professional Development.  She filed a readmission application to Temple, but was denied readmission.  Tr. 26-29.  Simms has a pleasant demeanor, and was polite during her testimony and responses to questions and in asking her questions on cross examination.  Her answers to questions were often not responsive.


Simms has an unfortunately confused and erroneous understanding about her receipt of, and responsibility to pay for, utility service, including PGW’s natural gas service.  Additionally unfortunately, she appears to be convinced of the correctness of her understanding.  She states that utility payments are a tax, and that she and her husband have paid, and are tax exempt.  Simms 1.  She states that she has a “free easement” that means that she should receive free gas.  Tr. 31, 36.  Simms gave reasons based on her beliefs about Pennsylvania laws and protections, and about exemptions.  However, it would serve no purpose to go into this testimony because it is not valid to support her complaint.  According to Simms, an easement belongs in a person’s home.  It is to live good and decent in your house.  You are entitled to live in a house with pride and enjoyment.  You have water, gas, electric, phone, whatever you have there, make you proud in your home.  That’s what an easement is.  Tr. 25.  This is not a correct legal definition of an easement, such as might be found in Black’s Law Dictionary or other accepted legal source.


She states that when PGW sold her a stove, “they said that I wouldn’t have to worry about paying any bills at all” since you’re allowed to cook in your home, wherever you live.  You are supposed to have hot and cold running water, heat in the winter and something to cook on to heat up coffee or soup.  Tr. 29-30.  At the hearing, PGW asked her if she owned the pipes carrying her gas, and she said “I own whatever I use in my house.”  PGW then asked if she owns her utilities before she pays for them, and she replied “It’s a free easement.”  Tr. 36.  Simms states that she is challenging every penny of her bill.  She used to pay $18.00 for four things [appliances].  She used to pay $3.00 in the summer, with 6 kids.  Tr. 40-41.  According to Simms, the amount now is extortionate.  Tr. 58-59.  She says that before she stopped paying, she was paying out of the goodness of her heart, even though she knew she did not have to: “Knowing that I didn’t have to pay, I paid”.  Tr. 39


Simms also perceives a conspiracy among the utilities, and believes that she receives unwanted communications and is the subject of eavesdropping.  She apparently perceives that she has received some support for these beliefs.  In her exhibit she includes copies of three slips from doctors, dated from 1977 to 1982 to 2003, which request that no utilities be disconnected until she is off communications; that she is bothered by unwanted communications and electronic eavesdropping, and is concerned about losing utility service; and, that she is in need of legal aid.  One of these slips is from the Sidney Hillman Medical Center, and another is from the Union Health Center, ILGWU.  Simms says that she does not have the quiet enjoyment of her house, and believes that the electronic messages and surveillance have made her skin darker.  Tr. 42-44.


Simms has not presented any rational basis in support of her complaint, and her requested relief to receive free gas service from PGW.  Moreover, it would be against the law for PGW to provide her free service.  Sections 1303 and 1304 of the Public Utility Code (Code) require PGW to adhere to its tariff and prohibit it from unreasonable discriminating in favor of one customer or against another.  Relevant parts of these sections provide as follows:

§1303.  Adherence to tariffs
  No public utility shall, directly or indirectly, by any device whatsoever, or in anywise, demand or receive from any person, corporation, or municipal corporation a greater or less rate for any service rendered or to be rendered by such public utility than that specified in the tariffs of such public utility applicable thereto.  The rates specified in such tariffs shall be the lawful rates of such public utility until changed, as provided in this part.  Any public utility, having more than one rate applicable to service rendered to a patron, shall, after notice of service conditions, compute bills under the rate most advantageous to the patron.

§1304.  Discrimination in rates
  No public utility shall, as to rates, make or grant any unreasonable preference or advantage to any person, corporation, or municipal corporation, or subject any person, corporation or municipal corporation to any unreasonable prejudice or disadvantage.  No public utility shall establish or maintain any unreasonable difference as to rates, either as between localities or as between classes of service. …

* * *
These statutory provisions make it clear that if PGW did not charge Simms its tariff rate for Rate One (Non-Heat) customers, it would be in violation of the Public Utility Code.  It would be illegally discriminatory to provide gas service free of charge to Simms, and to charge other customers the tariff rate for the same service.  Therefore, PGW is required to bill Simms for gas consumption at her property according to its tariff.


For all these reasons, Simms complaint must be dismissed.


The BCS decision relied on by PGW was issued at ST 1539824
.  The case was opened on November 13, 2003, but was not closed at the time of the hearing.  No payment arrangement was set there, but the investigator did find that Simms owed PGW $1,008.70.  However, by the time of the hearing, the amount owed had risen to $1,121.87 due to further billing, and continued non-payment.  PGW wanted Simms either to pay the full amount of her balance, or enter into a payment arrangement to pay the balance off over time.  There is no information in the record on Simms’ income, therefore, it is not possible to determine the appropriate length of time for the payment agreement under Section 1405(B).  


If the ALJ is to affirm the BCS decision at ST 1539824, then she should direct payment of the amount owed, and not adopt a payment schedule, since none was set there.  Because this is not an ability to pay case, and there was no payment arrangement set, the various rules established under Stammel
 and other cases do not apply.  However, nothing prevents PGW from entering into a payment agreement if it and Simms can agree on one.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the subject matter and the parties.  66 Pa.C.S. §§2212(b), 701, 1303, 1304 and 1501.


2.
Simms, as the complainant and the moving party, had the burden of proof to support her complaint, and to show that she is entitled to receive gas service without paying for it.  66 Pa.C.S. §332(a)


3.
Simms never established that PGW personnel had told her that she was entitled to free gas for various reasons.  PGW witness Cromley testified to the contrary that she had met with Simms and tried to tell her otherwise without success.  Tr. 55


4.
Simms contends that she has an easement which means that she is entitled to free gas.



5.
Simms has not produced a copy of her deed which should contain any express easements created with regard to her property.  She has introduced copies of several pages of her mortgage which do not contain any description of any easement.  Simms 1.  Simms has not provided a description of any easement existing on her property.



6.
An easement is the right of use over the real property of another. …The right is often described as the right to use the land of another for a special purpose. …Easements may be considered public or private.  A private easement is limited to a specific individual such as the owner of an adjoining land [or in this case a municpal corporation].  A public easement is one that grants the right to a large group of individuals or to the public in general, such as the easement on public streets and highways or of the right to navigate a river. … [Easements in gross do not require ownership of adjacent land to obtain the use granted in the easement.]  An easement may be implied or express.  An express easement is typically included in a document such as a deed or other officially recorded grant, or incorporated by reference to a subdivision plan, or restictive covenants in an association agreement.  Black’s Law Dictionary, 8th Ed., on Wikipedia


7.
An easement may be defined as the right of specific individuals or the general public to use, without compensation, a specific portion of the land of another for a specific purpose, such as a path from one property across another property to allow egress to a street, or access to a beach.  The path across is called the dominant estate, and the property crossed or used is called the servient estate.  See Black’s Law Dictionary, Rev. 4th Ed. at 599, et seq.  In this case, Simms’s property would be the servient estate or tenancy to any easement which would be the dominant estate or tenancy, that lies across it.


8.
Simms has not established the existence of any easements on her property.  However, it is traditional and likely for PGW and other utilities to have easements across or on Simms’ property to place their facilities there in order to provide her service.  


9.
The Public Utility Code requires PGW to adhere to its tariff in charging rates, and prohibits unreasonable discrimination in rates, and would not permit Simms to receive free gas while other customers of PGW had to pay for their gas service under PGW’s tariff.  66 Pa. C. S. §§1303,1304



10.
Simms did not carry her burden of proof, and her complaint must be dismissed.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Ella L. Coleman Simms v. Philadelphia Gas Works docketed at C-20032072 is hereby dismissed, and the file shall be marked closed.


2.
The BCS decision at ST 1539824 is affirmed, except that the amount owed will be larger because of the passage of time with more bills rendered and more payments not made.


3.
Within 15 days of the entry date of the final Commission Order, PGW shall issue a bill to Simms in an amount equal to the sum of $1,121.87 and all additional missed payment amounts owed for consumption but not paid at that time.


4.
PGW may negotiate a payment arrangement with Simms if it deems an arrangement advisable.  Such payment arrangement shall comply with the requirements set for the in 66 Pa.C.S. §1405(B).


5.
PGW may not terminate service to Simms so long as good faith negotiations are under way, and/or Simms is making payments in accordance with PGW’s requirements.  PGW shall continue to waive late payment charges during negotiations and while Simms is complying with payment requirements.



6.
If Simms refuses to negotiate a payment arrangement, and/or fails to pay the lump sum amount described in Paragraph 3 above, or fails to keep a payment arrangement 
once it is established, PGW may terminate service to Simms in accordance with the terms of the Commission’s regulations and/or Chapter 14.
Date:
April 13, 2005


_______________________________________






Allison K. Turner





Administrative Law Judge

	� 	As noted in ST 1539824, there was a previous BCS decision at BCS 1025701.  In that case it was noted that the prior case was closed; that in this case, the disputed bill was cancelled; and the customer was directed to pay $20.00 plus current bills beginning with the next bill.  The closing date of this decision was March 20, 2003.


	�	Stammel v. PG Energy, a Division of Southern Union Company, Docket No. C-20037994 (Order entered 5/21/03). 
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