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HISTORY OF THE PROCEEDINGS



On July 22, 2004, Jack C. Garner, O.D. (Complainant), filed a formal Complaint with the Commission against UGI Utilities, Inc. (UGI or Respondent) in which he alleged that he had overpaid his gas bill in April 2004 and was expecting to get a May statement which showed a credit of $161.92 on his residential gas account.  Instead, his May statement showed that $190.88 had been removed without explanation.  His written requests for explanation were not answered in writing until August, 2004.  He alleged that UGI acted unreasonably and asked for an immediate supersedeas against UGI’s termination of his gas service.  In addition, he asked that the Commission require UGI to respond to the Complaint; that UGI be required to credit his account with the $190.88; that the Commission require UGI to waive any late fees or other administrative expenses; that the Commission require UGI to compensate Complainant for his time and expense in prosecuting this Complaint; and that the Commission impose penalties, fines, costs or other sanctions as appropriate.



UGI filed its Answer on September 3, 2004, in which it admitted the application of $190.88 that Complainant paid on his residential gas account to an outstanding bill owing to UGI pursuant to an unrelated service visit.  UGI stated that it had contacted Complainant on June 23, 2004 and had left a detailed message on Complainant’s telephone answering machine explaining the situation and informing him of a return telephone number should he wish further discussion with UGI personnel.  Respondent further stated that it issued detailed billing and payment statement to Complainant on August 12, 2004.  


On January 14, 2005, a hearing notice was issued which set the initial hearing for February 24, 2005 at the Commonwealth Keystone Building in Harrisburg and assigned the case to me.  On January 20, 2005, I issued a prehearing order which set forth some of the procedural requirements for the conduct of the case.  



On January 21, 2005, I received a fax from Mr. Hopp, counsel for UGI asking for a continuance to accommodate the UGI witness’ vacation which had been scheduled from February 9, 2005 through March 3, 2005.  The hearing was rescheduled for March 17, 2005.



By fax dated March 9, 2005, counsel for UGI again requested a continuance, this time for personal reasons not relevant here.  By letter dated March 10, 2005, which was faxed, followed by hard copy in first-class mail, I directed counsel to contact Complainant in order to determine whether Mr. Hopp’s request that the hearing be changed to telephonic either later that same day or the next was agreeable to Complainant.  By fax dated March 11, 2005, Mr. Hopp informed me that Complainant had no objection to a continuance and that Wednesdays were the most convenient day for him.  



On March 14, 2005, a notice entitled Hearing Cancellation/Reschedule Notice was issued to cancel the March 17, 2005 date and reschedule for April 13, 2005 as a telephonic hearing.  After a telephone message left at the Office of Administrative Law Judge by Complainant indicated that he desired that the hearing be in-person, not telephonic, I realized that Mr. Hopp’s March 11, 2005 fax only indicated Complainant’s agreement to a continuance and did not address whether Complainant had agreed to change the hearing from in-person to telephonic.  Therefore, a new hearing notice was issued March 29, 2005, converting the telephonic hearing to in-person.  



On April 13, 2005, Complainant appeared and presented testimony and a packet of exhibits labeled C-1 through C-38b, including several sub numbers.  Respondent was represented by Mr. Hopp, who presented the testimony of Melodie A. Burkey, UGI Supervisor of Customer Outreach and Regulatory Compliance Department, who sponsored two exhibits.  The hearing generated a transcript of 69 pages.  The record was closed upon receipt of the transcript.  



The matter is now ready for decision.

FINDINGS OF FACT


1.
Complainant is Jack C. Garner, O.D., 6001 Devonshire Heights Road, Harrisburg PA  17112, a residential gas customer of UGI Utilities, Inc.



2.
Respondent is UGI Utilities, Inc., a jurisdictional public utility providing residential gas service in the Commonwealth of Pennsylvania.



3.
Exhibits C-1a and C-1b are two photocopied pages of an advertising circular for UGI Advantagesm Service Agreements.



4.
Exhibit C-2 is a photocopy of the service agreement application completely filled out by Complainant.



5.
Exhibit C-3 is a letter from Kevin J. Stralo, Manager, Utility Heating & Cooling Services for UGI, to Complainant, dated October 13, 2003.



6.
Exhibits C-4a and 4-b are two pages of the service agreement.



7.
Exhibit C-5 is a letter dated January 14, 2004, from UGI to Complainant, which indicated that the house heater had been red-tagged during a recent service call and should not be used until the heat exchanger is replaced.  


8.
Exhibit C-6 is a letter from Bob Pistor, V.P. Heating and Cooling Services, UGI, to Complainant, thanking Complainant for choosing UGI as its heating and air conditioning service provider and asking that Complainant fill out and return the attached form indicating the quality of the service provided under the agreement.



9.
Exhibit C-7 is a copy of a bill from UGI to Complainant, clearly marked “Service Work Bill, Work Performed on January 12, 2004,” seeking payment of $592.00 on or before February 6, 2004.  Tr. 14.


10.
Exhibit C-8 is a copy of a gas service bill covering billing period 01/13/2004 to 02/11/2004 showing no payments due and reflecting a payment of $199.00.  Tr. 15.


11.
Exhibit C-9 is a letter from Complainant to Robert Pistor, V.P., Heating and Cooling Serviced, UGI, dated February 16, 2004, seeking a full or partial refund of the cost of the service agreement.  Tr. 15.


12.
Exhibit C-10 is a reminder from UGI to Complainant dated March 17, 2004 asking for $272.00 for the January 12, 2004 service call.  Tr. 15-16.


13.
Exhibit C-11 is a copy of a gas service bill covering billing period 02/11/2004 to 03/12/2004 showing no payment due and reflecting a payment of $199.00, for a total credit of $218.27.  Tr. 16.


14.
Exhibit C-12 is a reminder from UGI to Complainant dated April 16, 2004 asking for $272.00 for the January 12, 2004 service call.  This reminder also stated that UGI reports delinquent accounts to national credit reporting agencies, and that failure to pay the UGI bill could affect Complainant’s ability to procure loans, credit cards, etc.  It also includes a telephone number to call.  Tr. 16.


15.
Exhibit C-13 is a copy of a gas service bill covering billing period 03/12/2004 to 04/13/2004 showing the prior credit as $112.14, the total charge as $120.34, and the amount due as $8.20.  Tr. 17.


16.
Exhibit C-14 is a copy of a gas service bill covering billing period from 04/13/2004 to 05/12/2004, showing a prior balance of $8.20, a payment of $199.00, and adjustment of $190.80, and the amount due as $28.88.  Tr. 17.


17.
Exhibit C-15 is a letter from Complainant to UGI at its payment post office box address dated May 20, 2004, seeking a detailed explanation of the adjustment of $190.80 on Exhibit C-14.  In the letter, the Complainant states that he would make no further payments until this matter is resolved to his satisfaction.  Tr.17.


18.
Exhibit C-16 is a Final Notice from UGI, Central Credit Department, to Complainant, dated May 21, 2004, informing Complainant that if payment in full is not received by 10 days from the date of the letter, his account would be forwarded to a collection agency or its attorney for further action.  It included a telephone number to call if there were questions.  Tr. 18.


19.
Exhibit C-17 is a copy of a gas service bill covering billing period from 05/12/2004 to 06/11/2004, showing a prior balance of $29.24, and the amount due as $74.18.  Tr. 18.


20.
Exhibit C-18 is a copy of a letter from Complainant to UGI at its bill paying post office box address dated June 20, 2004, noting that Complainant had not received a response from his May 20, 2004 letter and asking for a response prior to the next month’s bill arrival. Tr. 18-19.


21.
Exhibit C-19 is a copy of a gas service bill covering billing period from 06/11/2004 to 07/13/2004, showing a prior balance of $75.10, and the amount due as $93.60.  Tr. 19.


22.
Exhibit C-20 is a copy of a letter from Complainant to UGI at its bill paying post office box address dated July 20, 2004, noting that Complainant had not received a response from his May 20, 2004 letter and asking for a response prior to the next month’s bill arrival.  Tr. 19.


23.
Exhibit C-21 is a copy of a gas service bill covering billing period from 07/13/2004 to 08/11/2004, showing a prior balance of $93.60, and the amount due as $129.51.  Tr. 19.


24.
Exhibit C-22 is a copy of a gas service bill covering billing period from 08/11/2004 to 09/10/2004, showing a prior balance of $129.51, and the amount due as $174.12.  Tr. 19.


25.
Exhibit C-23 is a copy of a gas service bill covering billing period from 09/10/2004 to 10/11/2004, showing a prior balance of $174.12, and the amount due as $223.70.  Tr. 19.


26.
Exhibit C-24 is a copy of a gas service bill covering billing period from 09/10/2004 to 11/09/2004, showing a prior balance of $176.28, and the amount due as $229.41.  Tr. 19.


27.
Exhibit C-25 is a copy of a gas service bill covering billing period from 11/09/2004 to 12/10/2004, showing a prior balance of $232.23, and the amount due as $348.59.  Tr. 19.


28.
Exhibit C-26 is a copy of a gas service bill covering billing period from 12/10/2004 to 01/12/2005, showing a prior balance of $352.77, and the amount due as $415.92.  Tr. 19.


29.
Exhibit C-27 is a ten day shut off notice dated July 16, 2004, indicating that a payment of $74.18 was required before July 27, 2004 to keep gas service.  The notice warned that restoring service after shut-off, would require that amount plus a security deposit of $182.00 and a turn-on charge of $44.00, for a total of $300.00.  Tr. 20.


30.
Exhibit C-28 is a ten day shut off notice dated November 12, 2004, indicating that a payment of $174.12 was required before November 22, 2004 to keep gas service.  The notice warned that restoring service after shut off would cost $174.12 minimum plus $176.00 security deposit and $44.00 turn-on charge for a total of $394.12.  Tr. 20.


31.
Exhibit C-29 is a ten day shut off notice dated January 17, 2005, indicating that a payment of $348.49 was required before January 27, 2005 to keep gas service.  The notice warned that restoring service after shut off would cost $348.49 minimum plus $180.00 security deposit and $44.00 turn-on charge for a total of $572.49.  Tr. 20.


32.
Exhibit C-30 is a copy of Exhibit 31, photocopied with the receipt for the payment of $349.00 paid to Western Union at the Giant Food Store to the UGI account.  Tr. 21.


33.
Exhibit C-31a is a letter from Carolyne J. Spinner, Customer Relations Representative, to Complainant dated August 12, 2004, which identifies itself as the written answer to the July 22, 2004 telephone call from Complainant to UGI, and informing Complainant of his right to file a complaint with the Commission.  Tr. 21.


34.
Exhibit 31b is an account statement which is the attachment to 31a.  Tr. 21.


35.
Exhibit 31c is a list of payments made from August 17, 2003 to April 23, 2004, indicating the $190.80 transfer to service bill.  Tr. 21-22.


36.
Exhibit 32 is a notice from a collection agency indicating that $81.20 is due for collection.  Tr. 23.


37.
Exhibit 33 is a letter from Complainant to the collection agency dated July 16, 2004, informing the agency that the amount it sought is in dispute and seeking information.  Tr. 23-24.


38.
Exhibit 34 is a computer print-out dated August 23, 2004 of Complainant’s credit report listing the UGI account in dispute.  Tr. 24.


39.
Exhibit 35 is a copy of a page from a credit report listing the UGI account as in dispute.  Tr. 24.


40.
Exhibit C-36 is a copy of the August and October mailings to Complainant noting that the service contract renewal notice is enclosed.  Tr. 24-25.


41.
Exhibits C-37, C-38 and C-39 are a notice from UGI that Complainant’s service agreement has expired, dated January 2005, and an important notice about the coverage, and suggested ways to renew the agreement.  Tr. 24-25.


42.
Complainant did not renew the agreement.  


43.
Melody Burkey, supervisor of Customer Outreach and the Regulatory Compliance Department, appeared and testified on behalf of UGI.  Tr. 28.



44.
On January 12, 2004, UGI made a service call to Complainant’s residence pursuant to a service agreement, which resulted in a bill for $592.00.  Tr. 29.



45.
 On January 29, 2004, the amount of the bill was reduced to $272.00 following a discussion between Complainant and a service supervisor.  Tr. 29-30.



46.
Complainant made a payment on his residential gas bill on April 18, 2004 in the amount of $199.00.  Tr. 31-32.



47.
At the time of the payment, Complainant’s balance was $8.20.  Tr. 32.



48.
UGI records do not show that there was an indication on the bill regarding how the payment should be applied.  Tr. 32.



49.
UGI’s policy is to apply the payment first to the gas portion, and then if there are other accounts outstanding, to apply the remainder to those accounts.  Tr. 32.



50.
In this instance, there was an outstanding balance on his service bill of $272.00, so the amount of $190.80 was applied to that account.  Tr. 32.



51.
The service bill amount was reduced to $81.20.  Tr. 33.



52.
Exhibit R-2 is an internal UGI memo indicating the procedure for handling credit balance refunds.  Tr. 33.



53.
UGI records show that Complainant requested an explanation of the transfer of the amount on April 19, 2004.  Tr. 35.



54.
UGI responded to the inquiry by leaving a message on Complainant’s answering machine on June 23, 2004.  Tr. 35.



55.
Complainant did not respond to the telephone call because he was waiting for a written response.  Tr. 37.



56.
The next contact was the written billing statement dated August 12, 2004.  Tr. 37.



57.
There was no advance notice given to customers that overpayments on the gas service bill would be applied to other accounts.  Tr. 43.


58.
Customers are not given a copy of the UGI internal policy as reflected by Exhibit R-2.  Tr. 44.



59.
Complainant’s payment history indicates a pattern of paying $199.00 periodically towards his residential gas bill, so that sometimes he carries a surplus on his account balance for several months.  Tr. 46, Exhibit R-1.



60.
UGI’s written response to Complainant’s inquiry was a letter dated August 12, 2004. Tr. 50.



61.
UGI did not respond in writing to Complainant’s inquiry until after he had filed his formal Complaint.  Tr. 50.



62.
The August letter was in response to the June telephone call.  Tr. 52.


63.
There is no difference between the customer’s residential gas service number and the number assigned as a customer for the other “below-the-line” services.  Tr. 57.



64.
UGI billing records show that Complainant had paid in advance repeatedly over the prior several years.  Tr. 60.



65.
UGI bill payments are opened by people who put information into the computer system.  If any direction appears in the envelope, it is seen at that time.  Tr. 63.



66.
Exhibit R-1 is an account statement for Complainant’s account from January 13, 2003 to February 28, 2005, showing no balance due.  
DISCUSSION


Complainant asks that the Commission:  (1) order UGI to credit his residential gas account with the amount that UGI removed to pay towards a service call bill that he was disputing; (2) require UGI to waive any late fees or other administrative fees; (3) require UGI to compensate Complainant for his time and expense in prosecuting this Complaint
; and (4) impose penalties, fines, costs or other sanctions a permitted by the Public Utility Code.  
As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. §332(a).  

As a matter of general principle, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).



The present case, Complainant has the burden of proving that UGI has rendered service which is inadequate or unreasonable within the meaning of the Public Utility Code, 66 Pa. C.S. §1501.  The Commission has exclusive original jurisdiction over the reasonableness, adequacy and efficiency of public utility services.  Santo v. Dauphin Consol. Water Supply Co., 436 A.2d 197 (Pa. Super. 1981); Elkin v. Bell Tel. Co., 372 A.2d 1203 (Pa. Super. 1977), aff’d 491 Pa. 123, 420 A.2d 371 (1980).  The Public Utility Code provides that every jurisdictional public utility shall provide reasonable service:



§1501.  Character of service and facilities


Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. . . .

66 Pa. Code §1501.



The statutory definition of “service”
 is to be broadly construed.  Country Place Waste Treatment Co., Inc. v. Pa. Publ. Util. Comm’n, 654 A.2d 72 (Pa. Cmwlth. Ct. 1995).  



This case is an example of what happens when a large, impersonal utility which has a rigid, static way to deal with its billing and customers meets a customer who does not fit into the mold of a typical customer.  Complainant prefers to pay his bills in cash, which is, admittedly, inconvenient for a company which has automated its billing and records keeping functions.  It is so inconvenient that the company charges one dollar for each cash payment, a fee which is probably intended to discourage the method of payment rather than provide compensation for the additional inconvenience of dealing with cash.
  


Undeterred by UGI’s obvious preference for other payment methods, the Complainant discovered that he could minimize the additional fee by making periodic overpayments and then skipping a few months until his overpayment and his gas usage even out.  This worked quite well until Complainant incurred a bill from an unregulated UGI maintenance and repair service, which uses the same customer number as the residential gas account.  His desire to contest the service agreement bill was foiled when a residential gas use overpayment went to pay the bulk of the unpaid service call bill.  



On October 10, 2003, he signed a service agreement with UGI for specified services to his home gas-powered appliances, which both parties agree is beyond the scope of this proceeding.  It is mentioned here only to explain how the billing confusion occurred, not to present an issue for adjudication regarding the service agreement. 



UGI executed a service call following execution of the service agreement but prior to January 14, 2004, and billed Complainant for $592.00, since UGI determined that the work was not covered by the service agreement.  Complainant contested the bill by writing a letter to Robert Pistor, Vice President, Heating and Cooling Services, on February 16, 2004.  The letter asked for a full refund of the service agreement fee of $99.00, or a pro rata share of $82.00.  Exhibit C-9.  The amount of the bill was reduced to $272.00.  Exhibit C-10.  Complainant still contested it and refused to pay. 



On April18, 2004, Complainant tendered a $200.00 payment to a UGI payment center, on a residential gas bill which had $8.20 outstanding.  UGI, following its internal procedures, applied the amount to the residential gas bill first and applied the remainder of the payment to the outstanding service call bill.  Complainant’s next gas bill showed a payment but no overpayment, as he had expected.  There was no explanation regarding the application of the money.  He did, however, receive a bill for the service call for $81.20, which is the difference between the leftover amount after paying the gas bill, subtracted from the outstanding amount due for the service call, or $190.80.  His gas bill listed this transaction as “adjustments.”  Exhibit C-14.


UGI had applied its internal rules for processing payments which, in accordance with the Commission regulation requiring that payments received without specific instruction regarding their application be applied first to residential gas bills:

§56.23.  Application of partial payments between utility and other service.

Payments received by a utility without written instructions that they be applied to merchandise, appliances, special services, meter testing fees, or other nonbasic charges and which are insufficient to pay the balance due for the items plus amounts billed for utility service shall first be applied to the residential utility service.



Complainant, who had no idea that his usual overpayment could be used to pay a service agreement bill, did not include written instructions with his cash payment to the Western Union office.  UGI’s computer system received the payment, applied the payment to the residential gas bill, and diverted the excess to another outstanding UGI bill.  The system, as set up, complies with the Commission regulation and will be adequate for the vast majority of the transactions it is asked to process.  



Complainant, however, wanted the money to remain on his residential gas account, and he wants the right to contest payment on the service agreement.  His contact with the Respondent was initiated on April 19, 2004, according to UGI records.  FOF 53, Tr. 35.  He sent a letter dated May 12, 2004.  UGI responded by leaving a message on his answering machine on June 23, 2004.



On May 20, 2004, Complainant sent a letter to UGI Gas Service explaining that he had made a payment and expected a credit of $190.80 to be used towards future gas charges.  His letter asked for an explanation of what happened to his payment.  He stated that he was making no further payments until the matter was resolved.  Exhibit C-15.


He received a letter dated May 21, 2004 asking for immediate payment of the outstanding charges from his service call and stating that the matter would be turned over to a collection agency if payment were not received.  Exhibit C-16.  At this point, the amount due had been reduced by $190.80, and it became apparent what had happened. 


Complainant sent another letter on June 20, 2004 stating that he had not received a response to his prior inquiry except for another bill for gas.  Exhibit C-18.  He sent another letter on July 20, 2004.  Exhibit C-20.  He filed his formal Complaint on July 22, 2004.



UGI responded to his inquiries twice.  The first response was a telephone message left on his machine on June 23, 2004. There was no testimony regarding the content of the telephone message other than both sides agree that, at the very least, it directed Complainant to call a telephone number if he had any questions.  



The second was in the form of a letter dated August 12, 2004, with an account history.  Exhibits C-31a, and C-31b.  Exhibit C-31c shows that he made payments of $199.00 on August 17, 2003, December 20, 2003, February 9, 2004, February 21, 2004, and April 18, 2004.  Exhibit C-31c also shows “04-23-04  190.80 (TRANSF TO SERVICE BILL.)”  The August 12, 2004 letter and attachments is the first time that the matter was addressed in writing.  The letter itself is not helpful, and the body states as follows:

Dear Mr. Garner:

On July 22, 0204, you called and she was disputing the amount owed on this account and requested a billing a payment statement with the balance owed on this account.

Enclosed is the billing and payment information requested for the account located at 6001 Devonshire Heights Road, Harrisburg, PA.  The statement indicates an account balance of $93.60.

If you are not satisfied with our position, you have the right to file an informal complaint with the Pennsylvania Public Utility Commission.  The informal complaint must be filed within 10 days of the date of this letter.  Instructions for filing an informal complaint with the Pennsylvania Public Utility Commission are enclosed.

If there is more information needed, or if we can be of further assistance to you in any way in the future, please feel free to contact us at 1-800-276-2722.

Sincerely,

Carolyne J. Spinner

Customer Relations Representative



As is evident, this letter is not responsive to the inquiries sent by Complainant and makes no attempt at all to explain what happened to his overpayment. The first paragraph is nearly incoherent.  The bulk of the letter consists of informing Complainant of his right to complain to the Commission, which, ironically, he had already done several weeks earlier by filing a formal, not informal, complaint.  It is possible that the Commission’s Secretary had not yet served the Complaint on UGI by the date of the letter. 


This series of events shows a violation of UGI’s own internal procedures, which require that a dispute be resolved in thirty days.  Tr. 52, testimony of UGI witness Melody Burkey.  It also shows that UGI knows that resolution should be swift under Commission regulations.  The time period from April 19th to June 23rd, 2005, which is the time it took UGI to begin to address the matter, not to resolve it, is too long to fall within the definition of “immediately” as meant by the Commission’s regulation:  
§59.23.  Disputed bills.

In the event of a dispute between a customer and a public utility respecting a bill, the utility shall immediately make the investigation required by the particular case and report the result of the investigation to the customer.  52 Pa. Code §59.23.


Thus, the delay in addressing the billing dispute is a violation of a Commission regulation.



Complainant continued to ask for explanations by letters dated June 20, 2004 and July 20, 2004, Exhibits C-18 and C-20.  His response from the utility was the letter reproduced in this discussion, above, which did not respond to his concerns at all.  Although the UGI action of applying the overpayment to the outstanding service agreement bill was not a violation of the Public Utility Code or the Commission’s regulations, the lack of a timely and adequate explanation results in my finding that UGI has failed to provide adequate service to this Complainant in violation of 52 Pa. Code §59.23, above, and also constitutes inadequate service within 66 Pa. C.S. §1501.
  


The Complainant having sustained his burden, “the burden of going forward with the evidence shifts to the utility.  If the utility rebuts complainant’s evidence, the burden of going forward with the evidence shifts back to a complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant. Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).”  Poorbaugh v. West Penn Power Company,  PUC Docket No. C-00934745 (order entered March 1, 1994),1994 Pa. PUC LEXIS 95.



After notification of Complainant’s inquiries regarding his residential gas bill on April 19, 2004, Respondent should have assigned the matter to a utility employee, who would be responsible for its resolution.  There is no evidence that this happened.  Complainant’s concerns were not acknowledged until a message was left on his answering machine on June 23, 2004, three days after he wrote a second letter to the Respondent.  There was no attempt to address the concerns until UGI sent a letter on August 12, 2004, and that was, at best, a feeble attempt.  



Inexplicably, UGI has offered no explanation for the unreasonable delays nor has it shown any attempt whatsoever to reconcile the dispute with Complainant.  It offered no justification for either its actions or its attitude.  Therefore, there is no evidence to mitigate either the finding of the violations nor to restrain the imposition of a civil penalty. 



Accordingly, UGI will be assessed a civil penalty of $1,000.00 for each of these violations, and will be directed to credit Complainant’s residential gas account with the $190.88 that was applied to his service account.  UGI is then free to seek reimbursement of the service agreement bill in another venue. 
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and subject matter of this Complaint.  66 Pa. C.S. §701.

2.
As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. §332(a).  

3.
As a matter of general principle, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).



4.
Commission regulations provide that, in the event of a dispute between a customer and a public utility respecting a bill, the utility shall immediately make the investigation required by the particular case and report the result of the investigation to the customer.  52 Pa. Code §59.23.  



5.
Commission regulations provide that payments received by a utility without written instructions that they be applied to merchandise, appliances, special services, meter testing fees, or other nonbasic charges and which are insufficient to pay the balance due for the items plus amounts billed for utility service shall first be applied to the residential utility service. 52 Pa. Code §56.23.  



6.
Unexplained delay in responding to a billing inquiry on April 19, 2004 until June 23, 2004 is unreasonable service within the meaning of the Public Utility Code.  66 pa. C.S. §1501.



7.
Further delay and an unresponsive letter dated August 12, 2004 constitutes unreasonable service within the meaning of the Public Utility Code.  66 Pa. C.S. §1501.



8.
UGI has failed to rebut the evidence which supports a finding of two violations of the Public Utility Code and Commission regulations.



9.
Two violations of the Public Utility Code justify imposition of $2,000.00 civil penalty.  66 Pa. C.S. §3301.   



10.
The Commission does not have the authority to award monetary damages.  Feingold v. Bell of Pa., 383 A.2d 1191 (1977); Allegheny County Port Authority v. Pa. Publ. Util. Comm’n, 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of Pa., 257 Pa. Super. Ct. 35, 390 A.2d 233 (1978); Pa. Department of Highways v. Pa. Publ. Util. Comm’n, 198 Pa. Super. Ct. 87, 182 A.2d 267 (1962).

ORDER


THEREFORE,


IT IS ORDERED:



1.
That the Complaint brought by Jack C. Garner, O.D., against UGI Utilities, Inc. at PUC Docket No. C-20043386, is sustained.



2.
That UGI Utilities, Inc. credit the residential gas account of Jack C. Garner, O.D., with $190.88.



3.
That UGI Utilities, Inc. waive any late fees or penalties incurred between April 18, 2004 and July 22, 2004 on the residential gas account of Jack C. Garner, O.D.



4.
That UGI Utilities, Inc. pay a civil penalty of two thousand dollars ($2,000.00) pursuant to Sections 3301 and 3315 of the Public Utility Code, 66 Pa. C.S. §3301 and 3315 by sending a certified check or money order within twenty (20) days after service of the Commission’s Order in this case to:

Pennsylvania Public Utility Commission

P.O. Box 3265

Harrisburg PA  17105-3265 


5.
That UGI Utilities, Inc. cease and desist from further violations of the Public Utility Code, 66 Pa. C.S. §§101, et seq., and the regulations of the Commission, 52 Pa. Code §§1.1, et seq.

Dated:
May 26, 2005




________________________________








Susan D. Colwell








Administrative Law Judge 
 

� The Commission is not empowered to award monetary damages to Complainants. Feingold v. Bell of Pa., 383 A.2d 1191 (1977); Allegheny County Port Authority v. Pa. Publ. Util. Comm’n, 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of Pa., 257 Pa. Super. Ct. 35, 390 A.2d 233 (1978); Pa. Department of Highways v. Pa. Publ. Util. Comm’n, 198 Pa. Super. Ct. 87, 182 A.2d 267 (1962).


 


� “Service.”  Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them, but shall not include any acts done, rendered or performed, or any thing furnished or supplied, or any facility used, furnished or supplied by public utilities or contract carriers by motor vehicle in the transportation of voting machines to and from polling places for or on behalf of any political subdivision of this Commonwealth for use in any primary, general or special election, or in the transportation of any injured, ill or dead person, or in the transportation by towing of wrecked or disabled motor vehicles, or in the transportation of pulpwood or chemical wood from woodlots.  66 Pa. C.S. § 102. 


� This is based on the fact that the payments are made to authorized agents, such as the Western Union office in the Giant Food Store as shown on the receipt in Exhibit C-30.  Presumably, the transfer of funds is electronic, and the cash itself never appears in the UGI offices.


� The other response from the utility was to issue periodic ten-day notices of termination of service, since Complainant, in an attempt to get attention from the utility, had stopped making payments on his residential gas bill.  As termination of service is a natural response to not receiving payments, issuance of these notices is not necessarily harassing or inappropriate.  The Public Utility Code provides for these complaint proceedings if a customer has an issue that cannot be resolved with a utility.  It does not provide for “self-help,” or permit a customer to stop paying those amounts not in dispute.


	Complainant also believes that UGI’s use of an outside collection agency constitutes retaliatory conduct.  The bill referred to the outside collection agency was for the amount outstanding on the service agreement bill, which Complainant agrees is outside the scope of this proceeding and thus not appropriate for my consideration.   
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