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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration, pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h), is the Initial Decision of Administrative Law Judge (ALJ) Michael A. Nemec, issued on September 2, 2004, in the above-captioned proceeding.

History of the Proceeding



On March 15, 2004, Sarah Guntrum (Complainant) filed a Formal Complaint, under the name of her estranged husband, Rocky Guntrum, (Mr. Guntrum) against Duquesne Light Company (Duquesne) wherein she alleged a financial inability to pay her utility bills.  Mr. Guntrum moved out of the Complainant’s home eight and one-half months prior to the hearing in this matter.  (I.D. at 3; Finding of Fact No. 16).


The Complaint is occasioned by an appeal of a Decision of the Bureau of Consumer Services (BCS) on an informal complaint.  By that Decision, which was issued on March 3, 2004, at BCS Case No. 1590239, the BCS directed Mr. Guntrum to make a lump sum payment of $260.00 by March 29, 2004, and there​after to pay budget bills when due plus $15.00 per month toward the arrearage beginning with the April 2004 bill rendered by Duquesne.



On April 2, 2004, Duquesne filed an Answer to the Complaint.  In its Answer, Duquesne denied the major allegations contained in the Complaint and requested that Mr. Guntrum and the Complainant be directed to abide by the terms of the BCS Decision.  On August 3, 2004, a telephonic hearing was held. The Complainant participated pro se at the hearing.  Duquesne was represented by counsel.  


On September 2, 2004, the ALJ issued an Initial Decision wherein he recommended that the instant Complaint be dismissed. Neither party filed Exceptions to the Initial Decision.  Nevertheless, we have exercised our discretion pursuant to Section 332(h) of the Code to review this matter.
Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code, which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602, (Pa. Cmwlth. 1990).  


As a preliminary matter, we note that any issue that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); See also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).  


The ALJ made nineteen Findings of Fact and reached three Conclusions of Law.  The Findings of Fact and Conclusions of Law are incor​porated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.


The ALJ determined that Mr. Guntrum is the sole responsible billing party for the account at 843 Center Avenue, McKeesport, Pa.  
The ALJ found that Mr. Guntrum’s arrearage was $3,509.61 at the time of the hearing.  The ALJ found further that the sum of $3,509.61 included amounts transferred from other accounts in Mr. Guntrum’s name.  (I.D. at 2; Finding of Fact No. 3).  



The ALJ concluded that there is nothing in this record to support holding the Complainant responsible for the balances incurred at the prior addresses where arrearages were incurred by Mr. Guntrum.  The Complainant was not the ratepayer of record, and she has not accepted responsibility for those accounts on this record.  The ALJ determined that if the Complainant wishes to continue to receive electric service at 843 Center Avenue, McKeesport, Penn​sylvania, she will have to become the ratepayer of record and pay for that service.  



The ALJ concluded that the Complainant partially met her burden of proving, pursuant to Section 332(a) of the Code, that she could not pay her utility bills. The ALJ recommended that the Complainant pay current budget bills when due, plus $15.00 per month toward the arrearage.  



The ALJ cited Claypool v. T.W. Phillips, Docket No. Z-00248730 (Order entered December 22, 1995) (Claypool), as amended by Stammel v. P.G. Energy, Docket No. C-20027994 (Order entered May 21, 2003) (Stammel), for the proposition that a catch-up payment is necessary for the amount of all missed payments for current consumption during the pendency of the appeal of the BCS Decision, plus any lump sum payment ordered pursuant to the BCS Decision.  The ALJ recommended that Duquesne be directed to tender a bill to the Complainant for all missed payments related to current consumption during the pendency of the appeal, and that the Complainant should be given sixty days to pay the said bill.
The ALJ recommended that the Complainant not be billed for the lump sum payment of $260.00 as ordered pursuant to the BCS Decision, reasoning that the Complainant had a significant decrease in family income due to Mr. Guntrum’s departure from the home and because Complainant was not the ratepayer of record.


On November 30, 2004, Governor Edward G. Rendell signed into law the Responsible Utility Customer Protection Act (Act 201).  Act 201, which became effective on December 14, 2004, enacts Chapter 14 of the Code, 66 Pa. C.S. § 1401, et seq.  Our disposition of this matter will be guided by the applicable provisions of Chapter 14 of the Code.  



In our Implementation Order, docketed at No M-00041802F0002 and entered on March 4, 2005, we concluded that Section 1405(D) of the Code, 66 Pa. C.S. § 1405(D), reads that absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment arrangement.  (Implementation Order at 5).  However, in the matter before us, we find that the payment arrangement directed by BCS represents the first payment arrangement for the Complainant.  Nevertheless, while the Complainant is responsible for the usage at the premises at 843 Center Avenue, McKeesport, Pennsylvania, she must become a ratepayer of record and pay for that service if she wishes to receive electric service. Accordingly, we conclude that it is appropriate, and in accord with 66 Pa. C.S. § 1405(D), to grant the Complainant a payment arrangement in this proceeding.


We find that the terms of the payment arrangement must be re-evaluated.  Section 1405 (B) (1) of the Code, 66 Pa. C.S. §1405(B) (1), provides that the period over which an overdue balance may be amortized is determined by the income level of the Complainant.  Specifically, §1405(B) (2) states that customers with a gross monthly household income of 150% or less of the federal poverty level shall have a period of five years to resolve the unpaid balance of the account.  The ALJ found that the Complainant’s gross monthly income consisting of SSI payments for the Complainant’s two sons was $1,182.40 (I.D. at 3; Finding of Fact No. 15).  For the Complainant’s family size of three, the Complainant and her two dependent children, 150% of the federal poverty level equates to a monthly income of $2,100.00. Accordingly, we will direct the Complainant to pay monthly budget bills when due, plus a monthly amount calculated to resolve the overdue balance in a five-year period in accordance with §1405(B) so that the total arrearage for service at 843 Center Avenue, McKeesport, Pennsylvania, accum​ulated from the time that Mr. Guntrum moved from that address
, is satisfied within five years since the record evidence indicates that the Complainant is a Level 1 customer.
  


The ALJ correctly concluded that the record does not support holding the Complainant responsible for the prior balances. Therefore, the previous balances attributable to Rocky Guntrum remain his sole responsibility and are subject to collection by the Respondent.  However, as previously noted, the Complainant is responsible for the usage at 843 Center Avenue, McKeesport, Pennsylvania, and the account must list her name.  


Section 1403 of the Code, 66 Pa. C.S. § 1403, defines a customer as a natural person in whose name a residential account is listed and who is primarily responsible for payment of bills rendered for the service or, any adult occupant whose name appears on the mortgage, deed or lease of the property at which the residential utility service is rendered.  Accordingly, if Mr. Guntrum’s name is on either the lease or mortgage for the premises, his name must remain on the account.  (Emphasis added).


The ALJ recommended that the Complainant make a Claypool catch-up payment based upon the amount of missed consumption payments during the pendency of the appeal of the BCS Decision.  Based upon the provisions of Section 1405(D) of the Code, a Claypool catch-up amount is tantamount to a payment arrangement for the missed payments under the BCS Decision and is, therefore, barred by Section 1405(D) of the Code.  Accordingly, we reject the ALJ’s recommendation for a Claypool catch-up payment


Finally, we note that Duquesne’s witness, Gary Miller, testified, the Complainant would qualify for its customer assistance program (CAP) but the account must be in her name.  Duquesne also stated that as part of CAP, the Complainant would be offered assistance in managing her energy consumption through the “Smart Comfort” program (Finding of Fact No.19).  We shall direct Duquesne Light to assist the Complainant with the application process for qualification for its CAP.

Conclusion


Based upon the foregoing discussion, we modify the Initial Decision of ALJ Nemec to (1) reject the recommendation that the Complainant be directed to make a Claypool catch-up payment, and (2) direct Duquesne Light to fashion a payment arrangement so that the total arrearage as of August 13, 2004, is satisfied within five years; THEREFORE,


IT IS ORDERED:



1.
That the Initial Decision of Administrative Law Judge Michael A. Nemec in the above referenced proceeding is hereby modified by this Opinion and Order.



2.
That the Complainant of Sarah Guntrum is sustained in part and otherwise dismissed.


3.
That Sarah Guntrum shall pay to the Duquesne Light Company current monthly budget bills, plus an amount per month computed to resolve the overdue amount owed to Duquesne Light Company over a five-year period, pursuant to Section 1405(B) of the Public Utility Code.



4.
That Duquesne Light Company is directed to assist Sarah Guntrum in applying for enrollment in its Customer Assistance Program.



5.
That as long as Sarah Guntrum adheres to the payment schedule stated in this Opinion and Order, the Duquesne Light Company is enjoined from suspending or terminating her electric service, except for valid safety or emergency reasons.



6.
That if Sarah Guntrum fails to keep the payment schedule stated in this Opinion and Order, the Duquesne Light Company is authorized to suspend or terminate service in accordance with the Chapter 14 of the Public Utility Code and Chapter 56 of the Commission’s Regulations.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  April 7, 2005
ORDER ENTERED:  May 17, 2005
		� 	The ALJ determined that Mr. Guntrum moved out of the Complainant’s residence some time during December, 2003.


		�	Level 1 income includes income not exceeding 150% of the Federal Poverty Level.�
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