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:

INITIAL DECISION UPON REMAND
Before

Michael A. Nemec

Administrative Law Judge

HISTORY OF THE PROCEEDING



The complaint of Martin and Lisa Harbaugh, filed April 9, 2004, asserts that Verizon Superpages put the wrong telephone number in an ad resulting in customers believing that their electrical contracting business had closed.  While the Complaint clearly states “Verizon Superpages,” the matter was docketed as a complaint against Verizon Pennsylvania Inc.  Verizon Pennsylvania Inc. (“Verizon”) filed an answer, new matter and a motion to dismiss for lack of jurisdiction.  The motion to dismiss was endorsed with a notice to the Complainants to file a response to the motion to dismiss within ten days.  The notice was dated May 19, 2004, and no response was filed by the Complainants to my knowledge.


The motion to dismiss was assigned to me as motions judge by notice dated June 30, 2004.  The notice included the information that the Complainants had ten days from the date the motion is served on the Complainants to respond to the motion.  The notice also stated that any procedural questions or comments should be addressed to the motions judge.  The notice provided my address, telephone number and FAX number.  I received no response from the Complainants.  As a result, the motion to dismiss was granted by my Initial Decision dated July 20, 2004.  Complainants filed exceptions and Verizon filed reply exceptions.


In its Opinion and Order entered November 5, 2004, this Commission remanded the matter for proceedings as may be necessary to determine whether the Complaint relates to Verizon’s provision of telephone numbers and, if so, whether Verizon’s conduct is reasonable under the circumstances.



An initial hearing upon remand was held on February 17, 2005, in Pittsburgh.  Mr. and Mrs. Harbaugh appeared and participated in their own behalf.  Attorney William E. Lehman appeared on behalf of Verizon Information Services, Inc. (“VIS”).  The resulting record consists of the 85-page transcript of the discussion and testimony, five Complainant exhibits and two VIS exhibits.  Counsel for VIS moved to dismiss the complaint or for directed verdict.  The motion was denied initially to provide the Complainants with an opportunity to explain their complaint.  The record is summarized in the findings of fact that follow and reviewed, along with the applicable law, in the discussion section.  The complaint is dismissed for lack of jurisdiction in the Order at the end.  The record closed on March 17, 2005, as noted on the OALJ Hearing Report.  No briefs were filed.
FINDINGS OF FACT



1.
Complainants Martin and Lisa Harbaugh reside at 81 South Main Street, Cherry Tree, Indiana County, PA 15724.  Their mailing address is P.O. Box 216, Cherry Tree, PA 15724.  Tr. 9.



2.
In 1999 when Complainants initially moved into their present home, land line telephone service was provided by Verizon Pennsylvania Inc. (“Verizon”) at telephone number 814-743-6166.  At some time after they moved in, they switched their land line telephone service to MCI at the same number.  At all times relevant to their complaint, their residential telephone service was provided by MCI.  Tr. 14, 29-30.


3.
Prior to moving to Indiana County, Complainants conducted their electrical contracting business for some 20 years in south central Pennsylvania in the Lancaster and York areas.  They started their business with an ad in the Yellow Pages.  In 1999 they relocated to Indiana County for family reasons.  For a period of time, Mr. Harbaugh commuted to Lancaster County to serve his established clientele.  After Complainants were able to sell their business in Lancaster County, they began to seek work in their home area.  Tr. 15-16, 31-32.


4.
By the time Complainants began to seriously build their business in Indiana County, they had obtained a second number to use for their residence, and decided to use the first number, 814-743-6166, as their business number.  Tr. 31-32.


5.
The telephone number for Complainants’ residence was listed correctly in their local white pages directory.  Tr. 14.



6.
In August 2003 Complainants contacted an Andy Baran at Verizon Yellow Pages, or VIS, to place an ad.  All of the information for the ad was provided by the Complainants by telephone.  Tr. 16.

  

7.
At some point in September 2003 Complainants received a copy of their “Application for Directory Advertising.”  It was stamped with a notice that it was a confirming copy and that it was not an invoice.  Billing would commence upon publication.  Underneath the stamped message was a typed notice that stated “revisions/cancellations must be received in writing w/i 14 days of Effective Date.”  In the top right corner, under the heading “Business Telephone No.” appears the telephone number 814-743-8166. (Emphasis supplied) Complainants failed to note the incorrect number when they received the document.  Tr. 16-18, 20-22; Complainants’ Exhibit 1.


8.
Complainants received their copy of the Northern Cambria Verizon Yellow Pages on or about December 24, 2003.  It was then that they saw their business number listed as 814-743-8166 rather than the correct number, 814-743-6166.  Tr. 10-13, 21.


9.
Complainants were unable to contact anyone regarding the error in December 2003.  On January 13, 2004, they did manage to talk to someone at “Verizon” concerning the error.  They asked whether they could have the number that had been published, and were told they could not.  They also asked that an automated recording be placed on the wrong number directing callers to the correct number.  That request was also denied.  Tr. 11.


10.
Mr. Harbaugh also contacted MCI to make the same request: that they have the advertised number reassigned to their business.  That request was also denied.  Tr. 30, 52.



11.
In February 2004 Complainants contacted an attorney.  Under date of February 20, 2004, the attorney wrote a letter to Verizon Superpages at 400 Oxford Drive, Monroeville, PA 15146.  The letter outlined the problem and asked for suggestions for correcting the error in the directory.  Tr. 35-36; Complainants’ Exhibit 2.


12.
When no help was forthcoming from “Verizon,” Complainants began a “counter-advertising” campaign that included notices in local stores and the post office with tear-off slips listing their correct number and ads in the local newspaper.  Tr. 37-39; Complainants’ Exhibits 3, 4.


13.
Complainants sponsored a copy of an invoice for Yellow Pages advertising that asks that payment be made to “Verizon.”  Tr. 49-51; Complainants’ Exhibit 5.



14.
Mr. David Hanlon, District Sales Manager for Verizon Information Systems (“VIS”), stated his business address as 400 Oxford Drive, Monroeville, PA 15146.  Tr. 63-64.



15.
Mr. Hanlon testified that he spoke with Mr. Harbaugh on September 8, 2004, and concluded that Mr. Harbaugh was not satisfied with the responses he had received from VIS.  Mr. Hanlon then authorized an ad for Complainants for 2005 at no charge.  Tr. 65, 71.


16.
Mr. Hanlon confirmed from VIS records that Complainants called VIS on December 24, 2003, concerning the incorrect telephone number in the ad.  VIS customer service representatives attempted to contact Complainants on January 6 and January 13, 2004.  A representative finally spoke with one of the Complainants on January 15, 2004.  The representative provided a 100 percent credit for the 2004 ad and offered an ad at no charge on a Yellow Pages web site.  Tr. 70-72; VIS Exhibit B.


17.
Mr. Hanlon sponsored a four-page exhibit of the terms and conditions that he stated would have been included with the copy of the invoice that Complainants offered as their first exhibit.  VIS Exhibit A.



18.
Both the 2004 and 2005 ads appeared in the Northern Cambria telephone directory published by VIS, presumably trading as Verizon Superpages.  Tr. 65, 71.



19.
Anybody can place an ad in a VIS directory; the service is not limited to Verizon Pennsylvania Inc. customers.  Tr. 72-73.


20.
At least one other directory, known as the Big Book, provides paid ad listings in the Complainants’ geographical area.  Tr. 73.



21.
VIS and Verizon Pennsylvania Inc. are two separate legal entities.  VIS publishes telephone directories in areas not served by Verizon Pennsylvania Inc.  Tr. 66.



22.
VIS is not regulated by the Pennsylvania Public Utility Commission and has not filed any tariffs with the Commission.  Tr. 66-67.

DISCUSSION



The present complaint proceeding was initiated by the Harbaughs.  As the party seeking an affirmative response from this Commission, they have the burden of showing by a preponderance of the competent evidence those facts necessary to support the relief sought.  That being said, a number of difficulties are presented.  First of all, the Harbaughs named Verizon Superpages as the party against whom they were complaining.  They presented no evidence as to whom or what Verizon Superpages is.  Their contention was and is that the use of the word “Verizon” should mean that all of the various “Verizon” entities should be treated as being the same.  They presented no legal or factual basis for their contention beyond the shared use of the name “Verizon” by various Verizon entities.


Secondly, the Harbaughs were not at all clear as to just what this Commission could do, if anything, for them. What they made very clear is that they feel that they suffered economic loss as a result of the erroneous telephone number listing.  What I tried to make clear in my initial decision of July 2004 was that this Commission has no authority to award damages, even against a regulated utility.



The two regulated utilities that are mentioned in this record are Verizon Pennsylvania Inc. and MCI.  Neither was named in the Harbaughs’ Complaint.  At the times relevant to their Complaint, their telephone service to the number in question was provided by MCI.  There is no basis in this record for concluding that the regulated entity Verizon Pennsylvania Inc. has in any fashion violated provisions of the Public Utility Code, the regulations of this Commission or any orders, laws, or regulation this Commission has authority to enforce.  Verizon, for its part, maintains in its pleadings and in the testimony presented here that Verizon Superpages refers to a totally separate and distinct entity, Verizon Information Services, Inc.


The allegations of the Complaint are that Verizon Superpages placed the wrong telephone number in a paid ad.  The complaint asserts that someone calling the advertised number receives a recorded message to the effect that the number is not in service.  Complainants have not contested the assertion that Verizon Superpages refers to Verizon Information Services, Inc., and not Verizon Pennsylvania Inc.  Likewise Complainants have not contested the assertion that this Commission has declared, in a proceeding involving Verizon Pennsylvania Inc.’s predecessor, Bell Atlantic-Pennsylvania, paid directory advertising to be a competitive service under Chapter 30 of the Public Utility Code and outside the regulatory authority of this Commission.  Re: Bell Atlantic-Pennsylvania, Inc.’s Petition and Plan for Alternative Form of Regulation Under Chapter 30, Docket No. P-00930715 (Opinion and Order, at page 105, entered 6/28/94.)


As noted in Verizon Pennsylvania Inc.’s motion to dismiss, this Commission has long held that paid directory advertising is a private contractual matter outside the jurisdiction of this Commission.  However, this Commission has also made a distinction between paid directory advertising and directory listings that are included as part of the package of regulated telephone service.  John Cardone v. Bell Telephone Co. of Pennsylvania, 76 Pa. P.U.C. 371 (1992).  The Harbaugh Complaint only mentions the paid directory advertising.  I again conclude that the Complaint should be dismissed for lack of jurisdiction and for failure to carry the burden of proof.
CONCLUSIONS OF LAW



1.
The subject matter of this proceeding is not within the jurisdiction of this Commission.  John Cardone v. Bell Telephone Co. of Pennsylvania, 76 Pa. P.U.C. 371 (1992).



2.
Paid directory advertising disputes involve private contractual matters outside this Commission’s jurisdiction.  John Cardone v. Bell Telephone Co. of Pennsylvania, 76 Pa. P.U.C. 371, 373 (1992).



3.
This Commission lacks jurisdiction to award damages to ratepayers against a public utility for alleged failures of service or alleged breaches of contract.  Nagy v. Bell Telephone Company of Pennsylvania, 292 Pa. Super. Ct. 24, 436 A.2d 701, 703-704 (1981).



4.
The Complainants, as the party seeking affirmative relief from the Commission, have the burden of producing persuasive evidence of those facts necessary to support granting the relief sought.  See 66 Pa. C.S. §332(a).


5.
Complainants have not presented any evidence to support the conclusion that Verizon Pennsylvania Inc. has violated “a statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.”  52 Pa. Code §5.21(a) and 66 Pa. C.S. §701.



6.
Complainants have not presented any evidence to support their contention that Verizon Information Services, Inc., and Verizon Pennsylvania Inc. are one and the same entity, or that Verizon Information Services, Inc., is a public utility or that it provides public utility services as defined by the Pennsylvania Public Utility Code.  See 66 Pa. C.S. §102.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Martin and Lisa Harbaugh against Verizon Superpages, but docketed as against Verizon Pennsylvania Inc., at C-20042867, is dismissed for lack of subject matter jurisdiction.



2.
That the complaint captioned Martin and Lisa Harbaugh v. Verizon Pennsylvania Inc., docketed at C-20042867, be terminated and the record marked “closed.”
Date: April 15, 2005



            ________________________            







Michael A. Nemec








Administrative Law Judge

