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HISTORY OF THE PROCEEDING


This decision dismisses with prejudice the above-captioned complaints that Ida M. Gori filed against West Penn Power Company (West Penn).  



On April 12, 2004 Ms. Gori filed the complaint docketed at Docket No. C‑20042831.  West Penn filed an answer and new matter on May 13, 2004.  Ms. Gori alleges that West Penn refuses to provide service to one of her tenants and that it should (1) pay her for the loss of the tenant’s business, (2) pay for the costs of operating a generator during the time there was no electricity and (3) pay fines as well.  On July 6, 2004, Ms. Gori filed additional matters regarding her complaint, asserting that West Penn sent her shut off notices after she filed her complaint; that the service was shut off without notice, causing the loss of items in her freezers; that West Penn demanded the payment of $890.00 for service to be restored; and that West Penn should pay her damages of over $105,000.00.  Attached to the additional matters are shut off notices dated June 22 and 28, 2004, each noting a past due amount of $2,389.99, and a letter from Ms. Gori to counsel for West Penn dated June 23, 2004, indicating that the shut off notice dated June 28, 2004 is in violation of Commission rules.  


West Penn’s answer admitted and denied various allegations in the complaint and indicated that the address of the property in question is 909 and 911 West Main Street, Monongahela, Pennsylvania.  West Penn’s new matter references an Initial Decision of Administrative Law Judge (ALJ) Fred Nene at Docket No. C-20039317 dated November 19, 2003 which dismissed a complaint Ms. Gori had filed for failure to meet the burden of proof.  Ms. Gori had asserted that West Penn improperly terminated her service for nonpayment.  ALJ Nene found that West Penn terminated the account at 911 West Main Street, Monongahela, PA for non-payment on January 22, 2003 and that West Penn again terminated service on January 23, 2003 because “someone had tampered with the original disconnection and restored power to the building in an unauthorized manner.”  Initial Decision of ALJ Nene at p. 3.  West Penn’s new matter also indicates that Ms. Gori owes over $4,000.00 for service to the 911 structure and that the structure’s potential for foreign load was the reason West Penn decided to require service in the landlord’s name. 



On May 26, 2004 Ms. Gori filed the complaint docketed at Docket No. Z‑01650944.  West Penn filed an answer to the complaint on July 8, 2004.  Ms. Gori alleges that West Penn terminated service without notice, harassed her and that she can not afford to pay $600.00 down and $125.00 per month on a fixed income of $600.00 per month.  Ms. Gori seeks damages from West Penn and requests that the outstanding balance on all of her accounts be reduced to zero.  West Penn denied the material allegations in the complaint and stated that its treatment of the account at 911 West Main Street was in accordance with an Initial Decision of ALJ Nene at Docket No. C-20039317.  The answer also asserts that the Commission lacks the jurisdiction to award damages.


On June 10, 2004 Ms. Gori filed the complaints docketed at Docket Nos. C‑20043323 and Z-01656455.  West Penn answered the complaint at Docket No. C-20043323 on August 10, 2004 and answered the complaint at Docket No. Z-01656455 on July 7, 2004.  



In her complaint at Docket No. C-20043323 Ms. Gori requests a hearing, asserting that on June 8, 2004 a Commission representative told her that the matter was going to be dropped because West Penn told the representative that the amount in question was the subject of a bankruptcy filing.  West Penn’s answer denies the allegations in the complaint and includes a BCS closing case screen for BCS Case Number 1684167 indicating that the case was closed orally, that the caller was not the ratepayer of record or authorized on the account and that a Chapter 11 bankruptcy had been filed.  


In her complaint at Docket No. Z-01656455 Ms. Gori states that “This is to [sic] high of payments on this matter.”  West Penn’s answer states that the complaint seems to address electric service to an account at 1216 Thomas Street in Monongahela, Pennsylvania and attaches a copy of the account statement at that address and a copy of a BCS decision of May 4, 2004.  The account statement shows a balance due of $523.33 for the bill due on July 22, 2004 and the BCS decision at Case No. 1656455 which references a prior BCS decision at Case No. 1509472 and sets a payment arrangement of a special budget amount of $133.00, consisting of the monthly budget of $93.00 plus $40.00 towards the arrears on the account.


First Interim Order Consolidating Proceedings was issued on October 13, 2004; a prehearing order was issued on the same date.



By letter dated November 1, 2004 Ms. Gori requested a 120-day continuance of the initial hearing scheduled for November 17, 2004 because she was under a doctor’s care for a broken back and needed 120 days before she was able to travel to the hearing.  John L. Munsch, counsel for West Penn, had no objection to the continuance and indicated that an in-person hearing would be appropriate because of the complexity of the proceedings.



The hearing in this matter was rescheduled for March 21, 2005.  By letter dated January 24, 2005, Mr. Munsch requested that the hearing be rescheduled again because he had to appear at a rate case hearing in Harrisburg on March 21, 2005.  By notice dated January 26, 2005 the hearing was rescheduled for April 8, 2005.


By letter to me dated January 29, 2005 Ms. Gori attached a copy of a Chapter 13 bankruptcy case which she filed in the United States Bankruptcy Court for the Western District of Pennsylvania (Case Number 04-35930-TPA) on December 3, 2004.  Her letter indicated that the bankruptcy filing would stay the proceeding.  Second Interim Order Denying Request For Stay, issued February 2, 2005, denied the request for a stay, stating incorrectly that the matters at issue here were not affected by the bankruptcy filing.  Revised Second Interim Order Denying Request For Stay, issued February 3, 2005, noted that this conclusion was in error because the bankruptcy filing does affect the matters at issue here as long as the bankruptcy filing listed West Penn as a creditor.  Noting that counsel for West Penn informed the undersigned that the bankruptcy filing did not list West Penn as a creditor, Revised Second Interim Order Denying Request For Stay denied the stay, indicating that the April 8, 2005 hearing would be held as scheduled. 


On, April 8, 2005 the Commission held an initial hearing for the consolidated complaints.  Ms. Gori did not appear.  John L. Munsch, Esquire, represented West Penn.  Tammy J. Taylor, a specialist for West Penn, testified and sponsored nine exhibits that were admitted into the record.  No briefs were filed.  The record, which consists of a transcription of the notes of testimony and nine exhibits, closed upon conclusion of the hearing per notation on the Office of Administrative Law Judge Hearing Report.  West Penn did not file a brief.  This decision is being written in advance of receipt of the transcript.
FINDINGS OF FACT
Docket No. C-20042831
1. The account with West Penn in Ms. Gori’s name for service to 909-911 West Main Street, Monongahela, PA 15063, is a commercial account.  On January 23, 2003 West Penn terminated the account for non-payment.  The account balance is $3,232.74 and service is still off at the address.  This account is the subject of an Initial Decision of ALJ Fred Nene at Docket No. C-20039317 dated November 19, 2003.  ALJ Nene found that a day after the service had been terminated someone tampered with the disconnection and restored power in an unauthorized manner.  He also found that a bankruptcy petition Ms. Gori had filed had been dismissed for failure to file timely schedules, reopened and later dismissed for failure to submit a confirmable plan and for other “irregularities.”  ALJ Nene dismissed the complaint for failure to meet the burden of proof.  The Commission adopted his decision by an Order entered on February 4, 2004 at Docket No. C-20039317.  West Penn Ex. 1; Testimony of Ms. Taylor.

Docket No. Z-01650944

2. On April 27, 2004 Ms. Gori filed an informal complaint with the BCS, assigned to BCS Case No. 1650944.  The complaint alleged an inability to pay electric bills at 1231 Thomas Street, Monongahela, PA 15063, where she resides, and requested an affordable payment plan.  On May 14, 2004 BCS determined that Ms. Gori must pay $600.00 by June 8, 2004 and, beginning on June 28, 2004, she must pay her monthly budget bills (then $25.00) plus $100.00 per month toward the account balance which was $2,489.99 as of May 10, 2004.  Before this Ms. Gori obtained two informal decisions from BCS and did not meet the payment plans set forth therein.  In addition, she entered into but did not meet two payment agreements with West Penn.  The balance on this account as of March 3, 2005 was $3,056.63.  A payment of $69.83 is due on April 25, 2005.  By letter dated March 28, 2005 and received by West Penn on April 1, 2005, Ms. Gori requested that service to this account be discontinued.  West Penn discontinued service April 1, 2005, but had not determined the final billing amount as of the date of the hearing in this manner.  West Penn Exs. 2, 3 and 4; Testimony of Ms. Taylor.
Docket No. Z-01656455

3. On May 4, 2004 Ms. Gori filed an informal complaint with the BCS, assigned to BCS Case No. 1656455.  The complaint alleged an inability to pay electric bills at 1216 Thomas Street, Monongahela, PA 15063, where her son resides, which is adjacent to 1231 Thomas Street, and requested an affordable payment plan.  On the same date it opened the case, BCS closed the case without a decision because of a previous BCS determination at BCS Case No. 1403385 and set a payment arrangement of a $93.00 per month budget payment plus $40.00 toward the arrearage.  The payment arrangement has not been met.  The balance on this account as of the date of the hearing was $427.80 with a bill of $173.36 due on April 25, 2005.  West Penn Exs. 5 and 6; Testimony of Ms. Taylor.
Docket No. C-20043323

4. On July 12, 2004 West Penn terminated the account for service to 1214 Thomas Street, Monongahela, PA 15063 for nonpayment.  The premises are believed to be vacant.  On June 8, 2004, at BCS Case No. 1684167, the BCS dismissed an informal complaint for service to this address in the name of Ida Gori.  The complaint had been filed on June 4, 2004.  The BCS issued a verbal closing of the case, indicating that it would not set a payment arrangement because the caller was not the ratepayer of record and was not authorized to file the complaint.  On July 12, 2004 West Penn transferred the balance on this account ($322.29) to the account at 1231 Thomas Street.  West Penn Exs. 7 and 8; Testimony of Ms. Taylor.
5. By order of the United States Bankruptcy Court for the Western District of Pennsylvania at Bankruptcy Case No. 04-35930-TPA, dated February 16, 2005, Ms. Gori’s case was dismissed with prejudice.  West Penn Ex. 9.

DISCUSSION


The Public Utility Code, 66 Pa. C.S. §332(a), places the burden of proof upon a proponent seeking an order of affirmative relief from the Commission.  As the party seeking to obtain affordable payment plans from the Commission, Ms. Gori bears the burden of proving she is entitled to the relief she seeks.  
Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 479 A.2d 10 (1984).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994).
The Hearing Notice and Prehearing Order were mailed to Ms. Gori at the address listed on her Complaint form and have not been returned to the Commission by the post office.  Ms. Gori is deemed to have received these documents and had sufficient notice of the day, date and time of the scheduled hearing.  Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Telephone Co. of Pennsylvania, Opinion and Order entered October 25, 1993 at Docket No. F‑00161106.  

By her unexcused failure to appear Ms. Gori waived the opportunity to participate in the hearing and all four complaints will be dismissed with prejudice.  52 Pa. Code §5.245(a); Jefferson v. UGI Utilities, Inc., Opinion and Order entered December 26, 1995 at Docket No. Z‑00269892.  

When a Complainant fails to appear for a hearing, the prior informal decision of the BCS becomes the operative decision of the Commission.  Turner v. PECO Energy Company, Opinion and Order entered April 11, 1996 at Docket No. C-00956999.  Where the complainant is no longer a customer of respondent, so that no question of service adequacy is involved, the entire final balance on the account is due to Respondent.  Mr. and Mrs. Philip W. Beery, III v. PECO Energy Company, Docket Number C‑00968835, Final Order entered August 12, 1997; Jordan v. Duquesne Light Company, Docket Number C-00968567, Opinion and Order adopted September 12, 1997, entered September 16, 1997.  
Ms. Gori is no longer a customer at the accounts related to her complaints at Docket Nos. C-20042831, Z-01650944, and C-20043323.  The order below directs that the balance of the account at Docket No. C-20042831, $3,232.74, is due and owing.   The balance of the account at Docket No. Z-01650944, $3,056.63 as of March 3, 2005, is due and owing.  The order below does not include the amount of the balance because the account is being finalized and the final account balance had not been determined at the time of the hearing.  The balance on the account at Docket No. C-20043323 was transferred to the account at Docket No. Z-01650944, so a finding that it is due and owing is superfluous.



The account at Docket No. Z-01656455 is a live account.  The balance as of the date of the hearing was $427.80.   As noted above, the prior informal decision of the BCS becomes the operative decision of the Commission.  Turner.  This will not happen in this proceeding, however.



The Responsible Utility Customer Protection Act, 66 Pa. C.S.A. §1401, et seq., became effective December 14, 2004 and applies to this proceeding.  Section 1405(d) of the Public Utility Code, 66 Pa. C.S.A. §1405(d), reads as follows:

(D) Number of Payment Agreements. – Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.
Ms. Gori has not complied with the payment arrangement provided by the BCS and, pursuant to Section 1405(d), this decision dismisses this complaint with prejudice.  As a result, the balance of the bill is due and owing.  The order below does not specify a dollar amount for the balance because the account is live and the balance might change. 
Based on this record and the record of the proceeding at Docket No. C-20039317 before ALJ Nene, Ms. Gori seems to be using the bankruptcy process and the Commission’s processes to avoid paying her electric bills.  The bankruptcy filing which was the subject of the matter before ALJ Nene was dismissed for failure to submit a confirmable plan and for other “irregularities.”  The bankruptcy filing which is the subject of this decision was dismissed with prejudice.  Mr. Munsch stated on the record what he had told me earlier in the proceeding, that Ms. Gori had not listed West Penn as a creditor.  In addition, the account which was the subject of ALJ Nene’s decision had been terminated for nonpayment and someone tampered with the original disconnection and restored power in an unauthorized manner.  At this writing the President was poised to sign legislation which will make it harder to misuse the bankruptcy process.  The Responsible Utility Customer Protection Act is designed to prevent customers from using the Commission’s processes to avoid paying utility bills.  Both measures should make it more difficult for Ms. Gori to avoid paying for her electric service.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.

2. Ms. Gori has not met her burden of proving that she is entitled to the relief she seeks from this Commission.



3.
Ms. Gori’s due process rights have been fully protected in this proceeding.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Ida M. Gori v. West Penn Power Company at Docket No. C-20042831 is dismissed with prejudice and the account balance of $3,232.74 is due and owing.


2.
That the complaint of Ida M. Gori v. West Penn Power Company at Docket No. Z-01650944 is dismissed with prejudice and the account balance is due and owing.



3.
That the complaint of Ida M. Gori v. West Penn Power Company at Docket No. Z-01656455 is dismissed with prejudice and the account balance is due and owing.



4.
That the complaint of Ida M. Gori v. West Penn Power Company at Docket No. C-20043323 is dismissed with prejudice.

Dated:  April 15, 2005 
















Larry Gesoff







Administrative Law Judge
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