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HISTORY OF THE PROCEEDING

On November 22, 2004, Theresa Kemmerling (Complainant) filed a Formal Complaint against PPL Electric Utilities Corporation (Respondent) alleging that her electric bill, issued January 2004, was too high.  She requested that the correct amount of usage be determined and an adjustment made to her account.  On December 22, 2004, Respondent filed an answer admitting and denying the various allegations of the Complaint.

A Telephone Hearing Notice, dated February 4, 2005, notified the parties that an Initial Telephone Hearing was scheduled for Monday, March 7, 2005 and this case was assigned to me.  
On February 4, 2005 and February 17, 2005, a Prehearing Order and Second Prehearing Order were issued notifying the parties of the procedural rules applicable to this case.  The Order set forth relevant procedures relating to the submission of proposed exhibits, attorney representation, continuances, subpoenas, discovery, the complainant’s burden of proof, and the Commission policy encouraging settlements.  
In accordance with the provisions of the Prehearing Orders, by cover letter dated February 25, 2005, Respondent submitted three (3) copies of five (5) proposed exhibits for possible use at the Initial Telephone Hearing.  Complainant submitted three (3) pages of documents as proposed exhibits.  
A telephonic hearing was held on March 7, 2005.  Complainant appeared pro se, presented testimony and introduced two (2) exhibits, which were admitted into the record.  Respondent was represented by Gary L. Weber, Esq. who presented the testimony of two (2) witnesses, high bill investigator, William Stoffregen and contact center supervisor, Donna Weaver.  Respondent introduced five (5) exhibits; however, Complainant did not receive copies of the exhibits prior to the hearing.  
Complainant was forwarded a copy of the proposed exhibits and was to notify me of any objection to the admission of Respondent’s Exhibits and request a further hearing, if necessary.  On March 18, 2005, I received a letter from Complainant that did not express any objection to Respondent’s Exhibits or request a further hearing but merely commented on the exhibits relative to her position.  Complainant maintained that she did not use all of the electricity for which she was billed in January 2004.  Respondent’s Exhibits (PPL Exh. 1-5) were admitted into the record and the record was closed by Interim Order dated March 25, 2005.  

FINDINGS OF FACT
1.
Complainant is a residential electric customer of Respondent with a service address of 3 Meadowbrook Drive, Schuylkill Haven, Pennsylvania where she resides with her husband and 17-year old daughter.  (Tr. 5, 9).
2. 
Complainant has resided at the above address with her family for seven and a half years.  The residence is a bi-level home with garage.  The home has four bedrooms, kitchen, living room, finished recreation room and 1 ½ baths.  The home has electric baseboard heating with separate thermostats in each room (Tr. 7).
3.
The thermostats have numerical degree readings and are set between 65º and 68º.  (Tr. 8). 
4.
On January 12, 2004, Respondent issued a bill to Complainant in the amount of $460.60.  $343.93 was for new charges; $115.23 was unpaid charges from the previous bill and $1.44 was late fees.  Complainant disputes the new charges for this bill.  (PPL Exh. 1; Tr. 6, 11).
5.
During this 33-day billing cycle, there were 1125 degree days.  
(PPL Exh. 1).
6.
Respondent misread Complainant’s meter
 in November 2003.  The bill issued for that month was for 1061 KWH of usage and totaled $89.84.  During this 29-day billing period, there were 375 degree days.  (PPL Exh. 1; Tr. 31, 50).
7.
In November 2002, Complainant was billed $129.22 for 1610 KWH of usage for the 29-day billing period.  During this billing cycle, there were 595 degree days.  (PPL Exh. 1).
8.
Respondent issued an estimated bill to Complainant in December 2003.  During this 33-day billing cycle, there were 901 degree days.  The bill issued was for 1413 KWH of usage and totaled $115.23.  (Tr. 50-52, PPL Exh. 1). 

9.
In December 2002, Respondent issued an estimated bill to Complainant in the amount of $115.04 for 1413 KWH of usage.  During this 33-day billing cycle, there were 1028 degree days.  (PPL Exh. 1).


10.
In January 2003, Complainant was billed $180.75 for 2324 KWH of usage.  During this 34-day billing cycle, there were 1198 degree days.  (PPL Exh. 1).
11.
A telephone high bill cost estimate work sheet was prepared on January 19, 2004.  (PPL Exh. 4).  
12.
The telephone cost estimate utilized the period from November 7, 2003 to January 12, 2004, and calculated Complainant’s total potential for usage during the 66-day period as 10,381 KWH (3519 KWH for domestic usage and 7222 KWH for heating usage).  (PPL Exh. 4; Tr. 47).
13.
During the 66-day period described above, Complaint was billed for 6013 KWH of usage.  

14.
On December 23, 2004, a high bill investigation was conducted at Complainant’s residence by customer contact representative, William Stoffregen.  (Tr. 30).

15.
Mr. Stoffregen prepared a cost estimate for a 95-day period beginning October 9, 2003 and ending January 12, 2004
.  Based upon his calculations, Mr. Stoffregen testified that Complaint’s potential for domestic usage during the period was 3667 KWH and the potential for heating usage during this period was 7527 KWH.  Complainant’s total potential for usage during the 95-day period was 11,184 KWH (Tr. 34-35).  

16.
During this 95-day period, Complainant was billed for 7075 KWH of usage.  (Tr. 35).


17.
Mr. Stoffregen tested Complainant’s meter prior to conducting the field visit
.  However, the meter in place at Complainant’s residence in December 2004 is not the meter that was present at the residence during the disputed billing period.  That meter was removed in April 2004 and replaced with an AMR meter.  (Tr. 44).

18.
The meter in place at Complainant’s residence during the disputed billing period was tested when it was removed from the premises.  Meter No. 306000830 was tested on June 1, 2004 and tested at 100.1% accurate
.  (Tr. 45; PPL Exh. 4).
19.
From November 2001 through January 2002, Complainant was billed $331.79
 for 4037 KWH of usage.  

20.
From November 2002 through January 2003, Complainant was billed $425.01 for 5347 KWH of usage.  
21.
From November 2003 through January 2004 (disputed bill), Complainant was billed $549 for 7074 KWH of usage.  

DISCUSSION
In her Formal Complaint, Complainant disputed the bill received in January 2004.  Complainant averred that this bill was too high and that she did not use all of the electricity for which she was billed.  As relief, Complainant requested an investigation into the alleged high billing and a refund, as appropriate.
As the Complainant seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. §332(a).  To satisfy this burden, a complainant must demonstrate that the named utility has violated the Public Utility Code, a regulation or Order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992), Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  If the Complainant meets the burden of proof, Respondent must present evidence of coequal value or weight to refute the Complainant’s evidence.  If this occurs, the burden of proof cannot be satisfied, unless Complainant presents additional evidence.  Morrissey v. Pa. Dept. of Highways, 225 A.2d 895 (1967); Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982).  

Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S.  §704.  The term “substantial evidence” has been defined by the courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion and more is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA. Public Utility Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. Of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Welfare, White Haven Center, 480 A.2d 382 (1984). 
In cases of alleged high billing, the Commission applies the Waldron rule, which provides that in order to establish a prima facie case of overbilling, a complainant, must show: (1) that the number of occupants in the household has not changed, (2) that the potential for energy utilization was low and (3) that complainant’s billing history shows no prior abnormalities.  Once the complainant makes out a prima facie case, the burden of proof then shifts to the utility but the ultimate burden of persuasion always remains with the complainant.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980); Repogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).

The Commonwealth Court of Pennsylvania further refined the Waldron rule by holding:

 “[w]hile the [Waldron] rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may nonetheless prove his case by circumstantial evidence, which would support a finding that the metered usage exceeded the actual usage.  Milkie v. Pa. PUC, 786 A.2d 1217 (Pa. Cwlth. 2001).  
Complainant testified that she resides with her husband and 17-year old daughter in a bi-level home with four bedrooms, kitchen, living room, laundry area and finished recreation room.  The home has electric baseboard heating and there are thermostats in each room.  Complainant testified that in each room, the thermostats are set between 65º and 68º and that the electric heat is supplemented with a coal stove
 from mid-October through April.   
Complainant stated that she and her family have resided in the home for 7½ years and that the number of household occupants remained unchanged during the disputed billing period.  She also established that her potential for energy usage was low because she supplements her electric heat with coal and she keeps the thermostats in the house between 65º and 68º.  Complainant also testified that there were no prior abnormalities in billing prior to the disputed period and further stated that even if the meter was misread in November 2003 and estimated low in December 2003 she was overbilled in January 2004.  
Complainant successfully proved that the number of occupants in her household did not change and that her potential for usage was low.  She also testified that she did not receive any abnormal billings prior to January 2004.  However, Respondent presented rebuttal evidence showing that there was, in fact an abnormal billing, in that the meter was misread by approximately 1000 KWH in November 2003 and that this misread was followed by an underestimated bill.  

Both of Respondent’s witnesses testified that Complainant’s meter was misread in November 2003.  The cause of the misread was human error.  The result of this misread was that Complainant’s usage for the period from October 10 through November 6, 2003 was underestimated.  Complainant was billed for 1061 KWH and received a bill for $89.84.  This bill is approximately 600 KWH less than used during the same period of the previous year and 665 KWH less than the usage for the month immediately preceding the misread
.  For comparison, there were 375 heating degree days
 in November 2003; 595 heating degree days in November 2002 and 197 heating degree days in October 2003.  The difference in degree days during these months is not so significant as to cause a large increase or decline in usage.  As such, one would expect usage during these months to be consistent which it was, with the exception of the November 2003 (misread) bill.  
The result of the erroneous meter reading and subsequent estimated reading was that the Complainant was not billed for all of the electricity used between November 7, 2003 and January 12, 2004.  As a result, the electric bill received after the meter reading on January 11, 2004 was not for just one month’s usage but also for previously unbilled usage accruing in November and December 2003.  

Respondent’s witness, Mr. Stoffregen, testified that Complainant’s total (domestic and heating) potential for usage during the disputed period is 11184 KWH.  To determine Complainant’s potential for usage, Mr. Stoffregen completed a cost estimate and attempted to make this estimate as realistic as possible by basing the KWH assigned to each appliance on actual use of those appliances, as stated by Complainant’s husband during the field visit, over a 30-day period.  Because he based his calculations on actual usage, the cost estimate prepared by Mr. Stoffregen during the field visit revealed a more accurate or realistic potential for usage than the telephone cost estimate prepared by Respondent, on January 19, 2004, in response to a call from Complainant complaining about a high bill.  The total usage billed from November 2003 to January 2004 was 7074 KWH.  Based upon the total potential for usage calculated by Mr. Stoffregen, Complainant used 4110 fewer KWH of electricity than she has the potential to use.

Complainant’s meter was tested during the high bill investigation conducted in December 2004, however, Complainant’s meter was replaced with an AMR meter in April 2004, therefore, the meter tested at that time was not the meter at the residence during the disputed billing period.  The meter present at the property during the disputed period was tested when it was removed from Complainant’s property.  That meter, meter no. 30600830, was tested on June 1, 2004 and tested at 100.1% accurate.  
After considering all of the evidence presented, I conclude Complainant presented evidence sufficient to establish a prima facie case of overbilling.  However, Respondent’s evidence regarding the meter misread, meter test, and Complainant’s potential for usage successfully rebutted Complainant’s prima facie case of overbilling.  Complainant presented no additional evidence, circumstantial or otherwise, sufficient to overcome Respondent’s evidence and therefore did not sustain her burden of proof.  While Complainant was understandably upset after receiving a larger than expected bill for one month, this bill was issued to account for previously unbilled usage.  

A utility is authorized to issue make up bills for previously unbilled service even when the failure to bill for all usage is due to error on the part of the utility.  However, a utility must offer the customer a payment arrangement that will allow the customer to pay the bill over the same period of time that the bill accrued.  See: 52 Pa. Code §56.14.  Respondent shall extend payment terms to Complainant for payment of the bill issued January 12, 2004 providing for incremental payments over a three-month period however, the parties may negotiate other mutually acceptable payment terms exceeding this period. 
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding. 66 Pa. C.S. §701.

2.
The Complainant bears the burden of proof.  66 Pa. C.S. §332(a).

3.
Where a complaint alleges high billing, to make out a prima facie case, a complainant must show: (1) that the number of occupants in the household has not changed, (2) that the potential for energy utilization was low and (3) that complainant’s billing history shows no prior abnormalities. If the complainant makes out a prima facie case, the burden of proof shifts to the utility but the ultimate burden of persuasion always remains with the complainant.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980); Repogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).
4.
Even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may nonetheless prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Milkie v. Pa. PUC, 786 A.2d 1217 (Pa. Cwlth. 2001).
5.
Complainant established a prima facie case of overbilling however, she failed to present additional evidence sufficient to overcome Respondent’s co-equal evidence refuting Complainant’s evidence.  Therefore, Complainant failed to sustain the burden of proof.  Morrissey v. Pa. Dept. of Highways, 225 A.2d 895 (1967); Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982).  
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint filed by Theresa Kemmerling against PPL Electric Utilities Corporation at Docket No. C-20043980 is denied.  
Dated:
May 4, 2005




______________________







Amanda Rumsey








Special Agent
� Respondent believes that the meter was under read by approximately 1000 KWH.


� In his testimony, Mr. Stoffregen stated that the reviewed period was from November 7, 2003 through January 12, 2004.  These dates represent bill issue dates so the bill issued November 7 would be for the period from October 10, 2003 through November 6, 2003.  The December bill covered the period from November 7th through December 10th.  The January bill covered the period from December 11th through January 12th.  These periods total 95-days.


� This meter (no. 86875202) tested at 99.8% accurate prior to installation and tested at 100.26% accurate on December 14, 2004.  (Tr. 36, 45).  


� This meter was retrofitted with AMR capability and installed at another location.  (Tr. 45).


� Total billing amounts are provided for reference purposes only.  The amounts listed do not account for changes in rates and/or fees and tax increases during the periods listed.  


� The coal stove was inoperable during the 2004-2005 heating season due to a broken motor.  Complainant did not know whether the motor began to run slow during the months prior to become inoperable.  


� In November 2002, Complainant was billed for 1610 KWH and in October 2003, she was billed for 1726 KWH.


� The number of degree days is the sum of each degree under 65º that exist each day during a billing period.  For example if the average temperature for a 30-day billing period is 31º, there would be approximately 1020 degree days in that period.  
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