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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration and disposition are the Initial Decision of Administrative Law Judge (ALJ) James D. Porterfield, issued on February 22, 2005, and the Exceptions thereto of Michael Fuchick (Complainant) filed on March 5, 2005.  PPL Electric Utilities Corporation (PPL) filed Reply Exceptions on March 24, 2005.
History of Proceeding


On April 3, 2003, the Complainant filed his formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PPL.  The Complainant alleges that he did not use the amount of electric utility service billed to his account in February and March 2002.  On May 21, 2003, PPL filed an Answer to the Complaint and stated that a high‑bill investigation was performed.  The investigation revealed an electric space heater that the Complainant had not disclosed in an earlier telephone conversation with PPL.  It was then determined by PPL that based on a usage evaluation of the Complainant’s appliances, the residence had the potential to use the amount of energy that was billed.  Further, on April 25, 2002, PPL tested the Complainant’s meter and determined that the meter registered 99.7 percent of the electric service used.
  Former ALJ Debra Paist conducted a telephonic hearing on October 31, 2003.
The Complainant appeared in his own behalf and offered testimony in support of his Complaint.  PPL was represented by counsel and offered the testimony of two witnesses.
The record of the proceeding includes the Prehearing Order, issued August 20, 2003, exhibits offered by the Complainant and PPL, and the eighty-one page transcript.  No briefs were filed and the record of the proceeding was closed on November 21, 2003.  (I.D. at 1, 2).
DISCUSSION



Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pennsylvania Public Utility Commission, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.
In his Initial Decision, the ALJ drew nineteen Findings of Fact (I.D. at 3-5) and five Conclusions of Law (I.D. at 12).  We shall incorporate herein by reference and adopt the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

The Complainant alleged overbilling for the months of February and March, 2002.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).  Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In this proceeding, the Complainant has challenged PPL’s billings for February and March 2002.  Thus, it is clear that he is the party seeking affirmative relief from the Commission and, therefore, he is the party with the burden of proof.  The Pennsylvania Supreme Court has held that the when a litigant has the "burden of proof," it means that his claim will not be accepted until he offers sufficient proof to support it.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 48-49 70 A.2d 854, 856 (1950).  In matters before the Commission, the burden of proof is met when the party establishes the necessary facts by a preponderance of the evidence.  A preponderance of the evidence is that degree of proof which "fairly out-weighs the probative value of any proof offered against the claim."  Id.  (emphasis in original).
The Complainant alleges, that his household did not use the amount of electric utility service included in the bills PPL issued in February and March 2002.  The Complainant paid the disputed February 2002 bill, and proposes as a remedy to his Complaint that the $119.41 disputed March 2002 bill be canceled.  (Tr. at 69, 25).


The significance of a complainant having adduced sufficient evidence to make a prima‑facie case is twofold: first, the complainant’s case cannot be dismissed sua sponte or on motion from the respondent, and second, if the respondent fails to adduce any evidence or adduces evidence that has less weight than the complainant’s evidence, which amounted to a prima‑facie case, the complainant’s prima‑facie case will support a remedy.

The ALJ was guided by the Commission’s prior action in Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98, 1980 Pa. PUC LEXIS 90 (1980).  In Waldron, we established a policy wherein a complainant establishes a prima facie case of overbilling with a showing that:  (1) the number of inhabitants has not changed; (2) there were no prior billing abnormalities; and (3) the customer could not have used the amount of energy for which he or she is charged.  If a complainant is successful in establishing a prima facie case, then the burden of going forward with the evidence shifts to the utility.  

Subsequent to the Commission’s ruling in Waldron, the Commonwealth Court opined of the Waldron Rule that:

While the rule is often explained that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Burleson v. Pennsylvania Pub. Util. Comm’n, 501 Pa. 433, 435-36, 461 a.2d 1234, 1235 (1983).  Any circumstantial evidence which meets this standard will establish a prima facie case.  

Robert H. Milkie v. Pa. PUC, 768 A.2d 1217, 1219-1220 (Pa. Cmwlth. 2001).
The ALJ found that the Complainant did not adduce evidence sufficient, under the Waldron criteria, to make a prima‑facie case of improper high bills.  The Complainant was able to demonstrate that the disputed February and March 2002 bills were high compared to earlier comparable periods and that the number and identity of household members remained constant over a period of five years before and during the disputed period. However, the record does not persuasively show that the potential for energy use during the disputed period was lower or about the same as the potential in earlier comparable periods.  The Complainant’s only evidence on this point was his testimony that the electric space heater could not account for the higher bills because he has two air conditioners that are used in the warmer months.
The Complainant excepted to the ALJ’s findings of fact regarding issues surrounding the space heater which was located in his garage on the date of PPL’s inspection.  
On April 25, 2002, PPL’s Customer Contact Representative, went to the Complainant’s residence, obtained a meter reading, and tested the meter for accurate registration.  The meter test showed that the meter registered 99.71 percent of actual usage.  PPL’s witness testified that the Complainant’s spouse stated, during his high‑bill investigation, that the electric space heater had been used during the disputed period when guests were visiting the residence.  (I.D. at 40, 42).  Especially convincing was PPL’s evidence that the Complainant’s residence has always had the potential to use the amount of service provided by PPL.  (PPL Exhibit No. 2).  The ALJ found that based on PPL’s computation of potential usage and testimony, the space heater could account for the higher than normal usage during the disputed period, therefore PPL’s evidence, including the meter-test result, is at least of co‑equal value and weight to the evidence adduced by the Complainant.

The statement attributed to the Complainant’s spouse regarding the extent of the use of the space heater, while hearsay evidence, may be considered in this matter because it is, in effect, an admission against the interest of the Complainant—a recognized exception to the general exclusion of hearsay evidence from consideration.  To put this statement at issue, the Complainant had an opportunity to have his spouse testify in the proceeding and either to deny that the statement was made or to qualify the statement and to quantify the extent of use. The Complainant did not take this opportunity.  Additionally, the Complainant did not deny, directly, the truth of the statement, and stated that the space heater was used sparingly or used only a few times while he was working in the garage.  These statements do not contradict the statement attributed to his spouse.  Accordingly, for all of the foregoing reasons, the instant exception to the ALJ’s Findings of Fact regarding the space heater is, therefore, denied.
The ALJ denied and dismissed the Complaint because the Complaint failed to establish, by a preponderance of the evidence, improper high bills, based upon evidence that the Complainant’s residence has always had the potential to use the amount of electric service provided by PPL.  Therefore, the Complainant failed to carry the necessary burden of proof.


The Complainant’s Exceptions aver that the testimony given by PPL’s witness is fictional and that his own testimony was misconstrued.  (Exc. at 2).  Our careful review of the record does not reveal any misstatement of fact or errors of law within the ALJ’s Initial Decision.  Accordingly, we find the Complainant’s Exceptions unpersuasive and, therefore, they shall be denied.
Conclusion



Having reviewed the ALJ’s Initial Decision, as well as the Exceptions, Reply Exceptions, and the record in detail, we conclude that the ALJ’s Initial Decision is well founded and amply supported by substantial evidence of record.  We further conclude that the Complainant’s Exceptions are without merit and, therefore, we shall deny them; THEREFORE,
IT IS ORDERED:

1.
That the Exceptions filed by Michael Fuchick, are denied.
2.
That the Formal Complaint filed by Michael Fuchick against PPL Utilities Corporation, is dismissed for failure to carry the burden of proof. 
3.
That the Initial Decision of Administrative Law Judge James D. Porterfield is adopted.


4.
That this Complaint proceeding is terminated and the record thereof is marked closed.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  May 19, 2005
ORDER ENTERED:  May 20, 2005
� 	This is in compliance with Commission Regulations at 52 Pa. Code § 57.20 regarding watthour meter testing, which allows for a variance of plus or minus 2%.
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