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history of the proceedings
In a formal complaint filed on June 30, 2004, Stephen and Rita Miller (“the Complainants”) alleged that Duquesne Light Company (“the Respondent” or “Duquesne”) had hired a tree service which sprayed their property, killed the vegetation, caused the land to slide, and in turn caused a sewer line to break.  They want the Commission to hold the Respondent responsible for the damage.  They also want to be told in advance when work on their property is planned.

On August 11, 2004, Duquesne filed an answer and new matter denying the allegations and claiming that the sliding of the subject hill is the typical movement of shale on a steep hillside with a shale face.

A telephonic hearing on the matter was held on January 13, 2005.  Rita Miller testified on her own behalf.  The Respondent, represented by  counsel, presented 4 witnesses.  The record which consists of a 69-page transcript and 7 exhibits introduced by the Respondent, closed by order dated March 4, 2005 when the transcript was completed.  No briefs were filed.

For the reasons stated following the findings of fact, I am dismissing the complaint for failure to meet the burden of proof. 
findings of fact
1. The Complainants live at 1824 Banksville Road, Pittsburgh, PA 15216.  (Tr. 4)
2. In January 2002, the Complainants were cited by the Health Department for having a broken sewer line on their property.  (Tr. 5, 13)
3. In 2003, the sewer line broke again and the Complainants paid $1,500 to have it repaired.  (Tr. 5)  The line cracked and needed repaired again in 2004.  (Tr. 9)
4. The Complainants believe that the sewer line is breaking because the Respondent (or its agents) are killing all the vegetation and allowing the land to slide.  (Tr. 6) 
5. The Complainants used to have trees and crown vetch planted on the hillside.  They believe that the Respondent’s acts of spraying herbicide have caused the problem with their sewer line.  (Tr. 7, 18)
6. The Complainant described the sewer pipe on her property as running from the very top of the hill to the road below.  Respondent Exhibits 2, 3 and 4 indicate the line is on a very steep slope.  (Tr. 12; Respondent Exs. 2, 3 & 4)  
7. The Complainants have lived at the subject location for 29 years and started having trouble with the sewer line in 2002.  (Tr. 12) 
8. Ms. Miller does not recall signing any documents in 2002 to permit the Respondent to remove vegetation and she does not recall seeing the company do so.  (Tr. 10-14)  
9. Lewis Tree Service performs vegetation management for Duquesne Light Company.  (Tr. 19)
10. Ms. Chris Jarvis, an employee of Lewis Tree Service testified that she placed a door hanger on the Complainant’s door indicating that Lewis Tree Service would be trimming trees, removing hazardous trees and treating standing brush.  (Tr. 20-23; Respondent Ex. No. 7)
11. Respondent Ex. No. 7 is a very poor quality copy which appears to be a door hanger signed by Stephen Miller and dated 4/2/02.
12. Richard Weismore, a field representative for Lewis Tree Service, testified that he was the crew leader who led the team that removed vegetation from the Complainants property during the week ending May 25, 2002.  (Tr. 28-30)
13. Mr. Weismore testified that the crew used chain saws to cut tall brush and treat the stumps with herbicide.  (Tr. 29-31)
14. Mr. Weismore testified that while his crew was performing the work described, he noticed the subject sewer line and stated that the line was broken at that time.  He stated that he warned the crew to stay away from the pipe because it was leaking sewage.  (Tr. 32)
15. Mr. Weismore testified that the herbicide used was designed only to kill woody plant growth, not low growing vegetation.  (i.e. vegetation that will not reach the electric lines.)  (Tr. 33-34)
16. John Primrose, a foreman supervisor for Lewis Tree Service, testified that he inspected the site after the crew had completed the project referred to.  (Tr. 36)
17. Referring to Respondent Ex. No. 4, Mr. Primrose testified that, at the time of his inspection, there was thick ground vegetation and what appeared to be entire small trees that had washed out and slid down to the gutter on Banksville Road.  (Tr. 38-40; Respondent Ex. No. 4)
18. Mr. Primrose testified that during his inspection, he noticed that the subject sewer pipe was broken and that it was emitting material.  (Tr. 43-44)
19. Bruce H. Woods, Vegetation Management Supervisor for Duquesne Light Company, testified that no vegetation control work has been done on the Complainant’s property since 2002.  (Tr. 46)
20. Mr. Woods testified that he took the photographs (Exs. 2-6) in the Fall of 2004 and that the area was generally green with low lying vegetation, except for where the sewer pipe was exposed.  He stated that it looked like the pipe had been exposed in an attempt to repair it.  (Tr. 49-53; Respondent Exs. 2-6) 
21. The Complainant testified that at one time, the sewer pipe was entirely underground, but now a portion of it is exposed.  (Tr. 61)
discussion
The Complainants filed this complaint because they believed that Duquesne Light Company, through its agent Lewis Tree Service, was responsible for causing damage to a sewer line running from their house to a sewer connection on the road fronting their property.  The complaint asks that Duquesne Light “take responsibility for killing the hillside and causing our sewer to break.”  (Complaint, paragraph 4)

First of all, in considering this complaint, it must be noted that the Commission does not have jurisdiction to award money damages.  Feingold v. Bell of Pennsylvania, 383 A.2d 791, (Pa. 1977).  The Commission does, however, have jurisdiction to determine whether or not a public utility is providing “adequate, efficient, safe, and reasonable service.” 66 Pa. C.S.A. §1501.

The issue, therefore, in this matter is whether the Respondent’s activity in managing the vegetation under its electric power lines in this instance was reasonable.

The burden of proof is with the Complainants, since they are the parties seeking a ruling from the Commission finding Duquesne Light Company’s actions to be unreasonable.  66 Pa. C.S.A. §332(a).  

In Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950), the Pennsylvania Supreme Court stated that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest degree, than the evidence presented by the other party.  To establish a sufficient case against a utility and satisfy the burden of proof, a complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).

The Complainants’ first claim of unreasonableness is that Lewis Tree Service performed work on their property without prior notice.  The Respondent produced a witness who testified that she herself placed a door hanger on the Complainants’ door indicating that vegetation control work would be performed on their property.  Although the witness, Ms. Chris Jarvis, did not state specifically when she placed that notice on the Complainants’ door knob, she did sponsor an exhibit in support of her testimony.  That exhibit (Exhibit No. 7), although in poor condition, was dated April 2, 2002, and appears to have been signed by Complainant Stephen Miller.

The Complainants’ second claim is that the vegetation control activities of Lewis Tree Service led to the eventual erosion of their hillside, and to the destruction of a sewage pipe which runs down the hillside perpendicular to the Respondent’s overhead utility lines.

There are two reasons I must reject the Complainants’ claims.  While the photographs (Exhibit Nos. 3, 5 and 6) show a damaged sewer pipe, the mere existence of damage is not indicative of its causation.  I believe there is sufficient evidence to conclude that the pipe was damaged prior to the arrival of Lewis Tree Service in May 2002.  Complainant Rita Miller testified that 5 months prior to that date, in January 2002, she was cited by the Health Department for a broken sewer line.  That conclusion is also supported by the testimony of Richard Weismore and John Primrose who each noticed the broken pipe at or near the time that Lewis Tree Service worked at the site.
Secondly, there is ample evidence to conclude that the damage may have been caused by natural causes.  Ms. Miller’s own testimony indicates that the subject slope is very steep.  She stated that access to her home cannot be made from Banksville Road.  Exhibit No. 2 is a photograph reflecting the steep nature of that slope.  The subject pipe lies exposed on that hillside.  It is open to natural drainage and erosion.

In summary, the record does not support a finding that the Respondent or its agent acted unreasonably in maintaining control of the vegetation under its power lines on the Complainants’ property.

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and the subject matter of this dispute.  66 Pa. C.S. §701.
2. As the parties seeking affirmative relief from the Commission, the Complainants bear the burden of proof.  66 Pa. C.S. §332(a).
3. The Complainants have not met the burden of proof.
ORDER



THEREFORE,



IT IS ORDERED:

That the complaint of Stephen and Rita Miller v. Duquesne Light Company at Docket No. C-20043250 is dismissed for failure to meet the burden of proof.

Date:  April 14, 2005
















Fred. R. Nene







Administrative Law Judge
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