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HISTORY OF THE PROCEEDING


This decision dismisses a complaint which Bernard X. Wanninger and others filed against Duquesne Light Company (Duquesne Light) on July 2, 2004.  Mr. Wanninger asserts that Duquesne Light restored electric service too soon after a power outage, causing damage to appliances in many homes.  He wants Duquesne Light to take responsibility for the situation and to pay for customers’ losses.  



The following names, with address not included here, appear on the last page of the complaint:



Mark Juzwa



Laura DeRose



Michael and Mary Lou O’Keefe



Christine and Byron Stanton



Robert and Colleen Parker



Dennis Rascov



Frank C. Hunkele



Fred Karlik



Veronica Haberkost



Daniel H. Good



James O’Friel


Grace Stanko 



Barbara Pendred



Cindy and Stephen Mikeska



Eileen Fearnley



Michaelene M. Novak (no numerical address provided)


John Sherman (no address provided)
They are considered Complainants in this proceeding.



Duquesne Light filed an answer and new matter on August 13, 2004.  Duquesne Light asserts that the outage in question, which occurred on March 26, 2004, was caused when a tree located outside its right-of-way fell on its lines.  A higher voltage line contacted lower voltage lines causing a resultant power surge.  Power was restored 2 hours and 25 minutes later.


By Notice dated January 14, 2005, this proceeding was scheduled for a hearing on March 22, 2005.  The hearing was held as scheduled.  The following Complainants appeared: Mr. Wanninger, Mr. Good, Mr. O’Keefe and Ms. Stanko.  Each of them testified.  Regina M. Sestak, Esquire, represented Duquesne Light.  Duquesne Light presented the testimony of the following:  Patrick Conti, senior project manager for Duquesne Light; Timothy Kuruce, general manager of operations and underground for Duquesne Light; Joseph Cataldo, Jr., senior operator for Duquesne Light; Jennifer Arkett, manager of vegetation management for Duquesne Light; Aaron Blover, general foreman for Nelson Tree Service; George Daniels, assistant general counsel and claims manager for Duquesne Light; Carolyn Cingel, an employee of Broad Spire, formerly RSKCo, a third party claims administrator under contract with Duquesne Light; Joseph Bresnei, major accounts manager for Duquesne Light; and Joseph Balaban, senior specialist, media and local governmental relations with Duquesne Light.  Through these witnesses Duquesne Light offered six exhibits which were admitted into the record of this proceeding.  The record of this proceeding, which consists of a 122-page transcription of the notes of testimony and six exhibits, closed on April 4, 2005 per notation on the OALJ Hearing Report.  The parties did not file briefs.

FINDINGS OF FACT

1. The Complainants in this proceeding reside in Ross Township, Allegheny County, Pennsylvania 15237 and are residential customers of Duquesne Light. 
2. Duquesne Light’s 4 KV circuits distribute power from Duquesne Light’s substations to homes and commercial buildings in neighborhoods.  Transformers located at the poles or underground reduce the voltage to the 120 volts and 240 volts used in homes and businesses.  Tr. 31-32.
3.  At 6:05 a.m. on March 26, 2004, a tree located outside of Duquesne Light’s right-of-way fell onto Duquesne Light’s lines on Three Degree Road, bringing a higher voltage line into contact with lower voltage lines.  Three different circuits were located on the pole in question: the top conductor was a 23,000 volt sub-transmission circuit; the next conductor down was a 23,000 volt distribution circuit; and the lowest conductor was a 4 KV distribution circuit.  The tree contacted the conductors and brought them down.  When the 23,000 volt conductor touched the lowest conductor, the 4 KV circuit, it became energized at the 23,000 volts.  Customers located in the Ross Township area experienced a power surge and damage to their appliances.  This is consistent with a higher voltage traveling through the 4 KV line.  Duquesne Light restored power 2 hours and 25 minutes later at 8:30 a.m.  Tr. 10, 30-33.

4. Duquesne Light has conductors at varying voltages on the same pole because it serves an urban area.  Putting conductors of varying voltages on different poles would increase the number of poles in an already congested area.  Tr. 39-40.

5. Duquesne Light is required to situate the highest voltage circuit at the top of a pole and to put the next highest circuit below that, and so on.  Tr. 30-31.

6. When a 23,000 volt circuit contacts a 4 KV circuit, Duquesne Light’s substation breaker opens for a while and then re-closes automatically.  It does this two more times and if the problem causing the breaker to open persists the breaker remains open.  This is referred to as the breaker being locked out.  The breakers reopen because most faults are temporary, such as when a tree branch touches a conductor, and if the situation clears itself, the power will stay back on when the breaker re-closes and the line is re-energized.  Tr. 32-35.

7. When a higher voltage line energizes a lower voltage line at the higher voltage, transformers will transform the higher voltage, but at the ratio for which they are set.  For example, if a line normally has 1,000 volts on the primary side of the transformer and the transformer reduces that to 100 volts on the secondary side of the transformer, a surge of 10,000 volts on the primary side will result in 1,000 volts being on the secondary side.  Tr. 33-34.
8. A breaker opening under a high fault current can make a loud noise.  Tr. 34.

9. Duquesne Light installs lightning arrestors on all of its equipment.  They are connected from the high voltage line to the ground to protect the transformer switch from failing if a surge comes through the line.  Although a lightning arrestor is designed to protect equipment on a pole, it does not prevent the surge from going into other equipment.  Tr. 35.

10.  On Saturday March 27, 2004, John Stewart, who worked for Broad Spire, a third party claims administrator for Duquesne Light, went door-to-door in the neighborhood affected by the outage informing customers that the previous day’s incident was an act of God and advised them to contact their homeowner’s insurance for reimbursement for their damages.  On Monday, March 29, 2004, Mr. Stewart and Carolyn Cingel did the same.  Ms. Cingel told the customers that the problem was caused by a tree falling onto the high voltage line which fell onto a low voltage line, sending excess voltage through the homes.  She told the customers that Duquesne Light would not be responsible for damages and would not be able to pay any claim on their behalf and that they should seek reimbursement from their homeowners insurance.  Tr. 12-13, 26, 103-106.
11. On May 4, 2004 at 7:00 p.m., Duquesne Light representatives met with affected residents and explained (1) what caused the problem experienced on March 26, (2) the operation of protective devices on Duquesne Light’s distribution system, (3) why Duquesne Light denied the ratepayers’ damage claims, and (4) how customers can protect their equipment from such events in the future.  Tr. 14, 20, 101-102.
12. On January 3, 2004 a large pine tree fell on conductors on Three Degree Road, causing a loss of power for 134 minutes from 9:58 p.m. until 12:12 a.m.  Tr. 21-22.
13. Duquesne Light has a computer system monitored all year round by distribution operations supervisors.  When a call comes in about a tree on a line the distribution operations center (DOC) supervisor dispatches a first responder, or troubleshooter, who reports back to the DOC supervisor via radio or cellular phone.  They assess the situation and develop a plan to correct the situation and restore power.  A trouble ticket is generated.  There are two kinds of trouble tickets.  A premises trouble ticket is generated when an individual calls reporting trouble at a specific premise.  A non-premises trouble ticket is generated when a call comes in from an emergency first-responder.  Tr. 47-53.
14. On March 26, 2004 Duquesne Light’s system originated a non-premises trouble ticket based on a police call.  The trouble ticket indicates that a tree and wires are down at Babcock Boulevard and Three Degree Road.  The trouble shooter found a large tree on the power line.  On March 26, 2004 Duquesne Light’s system originated a second non-premises ticket for Babcock Boulevard and Three Degree Road as a result of a report from the Ross Township police.  The trouble tickets indicate that a section of wire is down and three circuits are in a lockout or de-energized state.  Duquesne Light Exs. 1 and 2; Tr. 56-59.
15. Duquesne Light uses a standard form called an Interruption Record Detail to report and record outages that occur to a particular customer.  The report for Mr. Wanninger indicates that on March 26, 2004 beginning at 6:05 a.m., service was out for 145 minutes because a tree fell on circuit 22457 which was knocked down onto circuits 4212 and D23709 on Three Degree Road.  The same Interruption Record Detail indicates that on January 3, 2004 at 9:58 p.m., circuit 22457 was locked out for 134 minutes because a large pine tree fell on conductors on Three Degree Road.  Duquesne Light Ex. 3; Tr. 59-61.
16. The voice transcription from a videotaped news report about the power outage on March 26, 2004 is as follows:

A falling tree knocked out power in part of the North Hills this morning over Three Degree Road right near Babcock Boulevard.  A rather large tree kind of fell across the road there, pulling down the power lines with it.  The intersection was closed for several hours during morning rush so crews could clear away the tree and restore the power.

Tr. 64. 

17. Joseph Cataldo, Jr. was the troubleshooter for the power outage on March 26, 2004.  The DOC dispatched him to the scene.  A tree had fallen onto the wire and one of the phases was across Three Degree Road.  He tested for voltage, verified with the DOC supervisor where he was located and what circuit he was on and what outages the DOC was seeing on the monitoring system.  After that he cut the wire down and advised that a tree crew and a line crew would be needed to reinstall the line.  Tr. 65-66. 

18. Duquesne Light’s long-range maintenance plan involves tree pruning, tree removal, brush cutting and herbicide applications on brush to control vegetation.  Most of Duquesne Light’s pole lines are set along the street right-of-way and from visual surveys Duquesne Light addresses trees that could interfere or potentially interfere with its lines.  Duquesne Light considers growth rates, weather conditions and the visual health of trees.  Duquesne Light’s cycle time on circuits such as the one at issue is 3-5 years.  The distribution circuit in question was last trimmed at the end of March 2002.  Duquesne Light Ex. 4; Tr. 72-73.
19.  The tree which fell onto the line on March 26, 2004 was a large, tall white pine about 70-80 feet high.  It was not in Duquesne Light’s right-of-way.  The root plate of the tree had uplifted and the large root mat surrounding the base of the tree indicates that the tree was healthy.  The root system had not failed due to root rot and there was no evidence of anything else malfunctioning within the tree.  The heartwood at the center of the tree is very white and shows no evidence of decay.  For the visual evidence, the tree appears to be healthy.  Duquesne Light would have no reason to remove such a healthy looking tree located outside its right-of-way.  2004 was a very wet year and excessive moisture in the soil was a factor in the tree falling.  The complete uplift of the root ball does not appear in Duquesne Light Exhibit 5 because when the tree was cut from the line, the stump released and sat back up with the root ball under it.  Duquesne Light Ex. 5; Tr. 74-78.
20.  Aaron Blover, general foreman for Nelson Tree Service, which contracts with Duquesne Light, headed the crew which removed the tree from the wires on March 26, 2004.  He observed the tree stump spring back to its original position, showing only the stump, when the tree was cut from the lines.  The tree showed no damage or rot.  The tree had to deal with the saturated ground.  Duquesne Light Ex. 5; Tr. 82-85.
21. George Daniels, assistant general counsel and claims manager for Duquesne Light, determined that Duquesne Light would not pay claims arising from the outage on March 26, 2004.  He made the determination based on discussions with members of the DOC, the supervisor, the troubleshooter and the tree crew.  The tree was outside Duquesne Light’s right-of-way and fell over due to an act of nature.  The falling of the tree was not foreseeable and Duquesne Light was not negligent and no failure of maintenance affected the reliability of the electrical system.  He concluded that Duquesne Light exercised reasonable care in the delivery of electricity related to the outage on March 26, 2004.  Tr. 89-91, 98-99.
22.  Mr. Daniels directed personnel from RSKCo, now Broad Spire, which Duquesne Light uses as a claims administrator, to go door-to-door to talk to customers affected by the outage and advise them to contact their homeowner insurance company to file a claim.  This is done as a public relations program when it is clear that Duquesne Light is not at fault because Duquesne Light does not want customers to go to a great deal of effort to file a claim which would not result in a claims collection from Duquesne Light.  Tr. 95-97.
23.  Duquesne Light crews from the Edison Service Center, supervised by Joseph Bresnei, responded to the outage on March 26, 2004 and re-installed the wires.  Duquesne Light has nine service centers in Allegheny and Beaver counties which are geographically located near areas to which the construction crews report.  The Edison Service Center is located off Route 8 in Shaler Township, so it is centrally located in the North Hills area.  Tr. 107-109. 
DISCUSSION

As the parties seeking relief from the Commission, the Complainants have the burden of proof.

“Burden of proof” means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.
   If the utility submits evidence of “co-equal” weight to refute the complainant's evidence, the complainant has not satisfied the burden of proof unless it presents additional evidence opposing the utility’s evidence.
  

The decision of the Commission must be supported by substantial evidence.
  “Substantial evidence” is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.
  

Section 701 of the Code
 allows any person, having an interest in the subject matter, to file a formal complaint in writing with the Commission setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the Commission has jurisdiction to administer or of any regulation or order of the Commission.
  

It is clear from this record that Complainants have not met their burden of proof.  They have not shown that Duquesne Light has done anything or omitted to do anything in violation of any law which the Commission has jurisdiction to administer or of any regulation or order of the Commission.

Section 1501 of the Public Utility Code ("Code"), 66 Pa. C.S. §1501, 

provides in pertinent part that:

Every public utility shall furnish and maintain adequate, efficient, safe and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

Duquesne Light has demonstrated that it has met the requirements of Section 1501 and the Complainants have not rebutted its testimony and exhibits in support of that demonstration.  For this reason the complaint must be dismissed.



The Commission lacks jurisdiction to award damages and Complainants do not seek damages.



The configuration of Duquesne Light’s distribution system is reasonable.  It is required to install, maintain and operate its distribution system in conformity with applicable requirements of the National Electrical Safety Code.
  The National Electrical Safety Code requires Duquesne Light to place the highest voltage circuit at the top of the pole and work its way down.  Finding of Fact No. 5.  Duquesne Light followed this directive regarding the pole in question.  Also, Duquesne Light serves a congested urban area and cannot place circuits of differing voltage on separate poles.  Finding of Fact No. 4.     



Duquesne Light’s electrical system operated properly on March 26, 2004.  Because the tree fell on the line and part of the line fell onto the street, the breakers were locked out and the power remained off until Duquesne Light’s crews cut the tree from the line and re-installed the line.  Duquesne Light’s monitoring system operated properly and the troubleshooter and DOC supervisor correctly assessed the situation and the resources needed to restore power.  Finding of Fact Nos. 6, 13, 14 and 17.  


Duquesne Light’s tree trimming practices were reasonable.  The circuit in question was last trimmed 2 years before the outage in question.  Finding of Fact No. 18.


Duquesne Light restored power in a reasonable amount of time.  The Edison Service Center is located centrally in the North Hills area, where Ross Township is located.  Duquesne Light isolated the affected area of service and quickly had a troubleshooter on the scene.  His assessment, along with that of the DOC supervisor, resulted in a tree crew and wire crew removing the tree from the line and re-installing the line, and power, within two hours and twenty-five minutes.  Finding of Fact Nos. 15, 17 and 23.


Duquesne Light’s claims administration was reasonable.  Mr. Daniels made a reasonable investigation, speaking to members of the DOC, the DOC supervisor, the troubleshooter and the tree crew.  Having determined that Duquesne Light would not pay any claims, he had Duquesne Light’s claims administrator employees go door-to-door visiting affected customers to alert them that Duquesne Light would not pay any claims and that they should seek reimbursement from their homeowner’s insurance carriers.  Duquesne Light does this as a public relations measure when many customers are affected and when it is clear that Duquesne Light is not responsible for the outage.  In addition, on May 4, 2004 Duquesne Light sent representatives to a meeting with affected customers and explained what happened, how Duquesne Light’s facilities responded, why Duquesne Light denied their claims and how they can protect their equipment from future events.  Finding of Fact Nos. 11, 21-22.



It was not foreseeable that the tree would fall down and fall into the conductors.  The tree root system was healthy and the tree exhibited no evidence of decay or rot.  It appears that a wet season caused the ground to be saturated such that the root system could no longer hold the tree in place.  Finding of Fact Nos. 19 and 20.  Three months before the tree in question fell into the line, a large pine tree fell onto conductors on Three Degree Road, but there is no reason this should have alerted Duquesne Light that the tree in question, a healthy one not on its right-of-way, would fall.  Finding of Fact Nos. 12 and 15.  Mr. Wanninger was concerned about other stumps in the area of the tree which fell, but as Mr. Blover stated, the property owner could have hired someone to remove the trees.  Tr. 88.  There is no connection between the existence of those tree stumps and the falling of the tree in question.


Complainants have not demonstrated that Duquesne Light violated any law which the Commission has jurisdiction to administer or of any regulation or order of the Commission.  Duquesne Light has complied with Section 1501.  It maintained adequate, efficient, safe and reasonable service and facilities.  It restored service in a reasonable amount of time so its service was reasonably continuous and without unreasonable interruptions or delay.  In addition, Duquesne Light’s service and facilities were in conformity with the regulations and orders of the Commission.  Because of this, Complainants have not met their burden of proof and their complaint is dismissed in the Order which follows.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties to and the subject matter of this proceeding.



2.
Complainants have not met their burden of proof that the outage in question resulted from the violation by Duquesne Light of any law which the Commission has jurisdiction to administer or of any regulation or order of the Commission.  
ORDER


THEREFORE;



IT IS ORDERED:



1.
That the complaint of Bernard X. Wanninger, et al. v. Duquesne Light Company, at Docket No. C-20043312 is dismissed for failure to meet the burden of proof.


2.
That the docket in this matter be marked closed.
Dated:  April 19, 2005
















Larry Gesoff








Administrative Law Judge

�	Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a).
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� 	See also, 52 Pa. Code §5.21(a).


	�	Behrend v. Bell Telephone Co., 242 Pa Superior Ct. 47, 363 A.2d 1152 (1976).  
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