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Duquesne Light Company

OPINION AND ORDER

 
BY THE COMMISSION:
 



Before the Commission for consideration and disposition are the Exceptions of Duquesne Light Company (Respondent) filed on February 16, 2005, to the Initial Decision of Special Agent Bradley A. Bingaman issued on January 27, 2005.  Deborah Blocker (Complainant) did not file Reply Exceptions.  

History of Proceeding
On July 22, 2004, the Complainant filed a Formal Complaint with the Commission against the Respondent.  This is an untimely appeal of the June 7, 2004 Decision of the Commission’s Bureau of Consumer Services (BCS), at Case No. 1645063.  The Complaint alleged that the Complainant was unable to pay her electric bills and requested a lower payment arrangement.  
On August 19, 2004, the Respondent filed an Answer and New Matter denying the material allegations of the Complaint.  On August 31, 2004, Chief Administrative Law Judge Veronica A. Smith issued an interim payment order directing the Complainant to pay her monthly bills on or before the billing date while the case and its resolution were pending.  

In accordance with the provisions of a Prehearing Order, issued November 17, 2004, the Respondent submitted three copies of six pre-marked exhibits for possible use at the initial telephone hearing.  On December 17, 2004, the initial telephone hearing convened as scheduled.  Counsel appeared on behalf of the Respondent.  The Special Agent unsuccessfully attempted to contact the Complainant to participate in the telephonic hearing.  
The Respondent’s counsel presented the testimony of one witness, Gary Miller, and introduced five exhibits, which were admitted into the record.  The Respondent’s counsel moved for dismissal of this case for failure to appear and prosecute.  The Special Agent granted the motion and the record closed at the conclusion of the hearing.  The Special Agent issued the Initial Decision on January 27, 2005.  The Respondent filed Exceptions to the Initial Decision as above noted.

Discussion
We note that any issue or exception, which we do not specifically address herein, has been duly considered and is denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corporation v. Pa. P.U.C., 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. P.U.C., 485 A.2d 1217 (Pa. Cmwlth. 1984).


In his Initial Decision, the Special Agent reached seven Findings of Fact (I. D. at 3) and also drew five Conclusions of Law (I.D. at 7).  We shall adopt and incorporate herein by reference the Special Agent’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.



Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. 

§ 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600, 602

(Pa. Cmwlth. 1990). 



As the Complainant failed to appear for the hearing, the Special Agent dismissed her Complaint with prejudice.  52 Pa. Code § 5.245(a); Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995).  Furthermore, the Special Agent determined that BCS’ Decision herein became the operative decision of the Commission.  Turner v. PECO Energy Co., Docket No. C-00956999 (Order entered April 11, 1996); Darling v. Philadelphia Electric Co., Docket No. F-00161139 (Order entered November 16, 1993).  


The BCS Decision required the Complainant to pay a lump sum amount of $355 by July 7, 2004, and also pay her monthly Customer Assistance Program (CAP) budget bills of $50 per month, beginning with the August 2004 billing due date.  The Special Agent further required that the Complainant make a catch-up payment, which encompassed the unpaid lump sum amount of $355 plus the current consumption amount of $244 for the elapsed six months since the BCS Decision.  Taken together, those amounts totaled $599.  See, Claypool v. T.W Phillips Gas and Oil Company, Docket No. Z-00248730 (Order entered December 22, 1995) (Claypool), as amended by Charles Stammel v. PG Energy, Docket No. 
C-20027994 (Order entered May 21, 2003) (Stammel) and Moeller v. Duquesne Light Co., Docket No. Z-01215104 (Order entered September 22, 2003); (I.D. at 6).


The Special Agent also directed the Respondent to issue a bill to the Complainant for the catch-up amount within fifteen days of entry of the Final Commission Order.  Additionally, the Special Agent required the Complainant to pay this amount within thirty days of issuance and to pay her monthly CAP budget bills as they become due.  See, Moeller v. Duquesne Light Co., supra; (I.D. at 6-7).  


The Respondent excepts to the Special Agent’s decision on the grounds that it creates a payment arrangement based on the existing CAP agreement.  (I.D. at 7, Ordering Paragraph 3).  The Respondent cites to 66 Pa. C.S. § 1405(c) of the Responsible Utility Customer Protection Act to support its position.  The Respondent argues that the Special Agent’s decision establishes a payment arrangement where the Complainant is already a CAP participant and incorporates the CAP agreement into its terms.  (I.D. at 8, Ordering Paragraph 4).  


On November 30, 2004, Governor Edward G. Rendell signed into law the Responsible Utility Customer Protection Act (Act 201).  Act 201, which became effective on December 14, 2004, enacts Chapter 14 of the Code, 66 Pa. C.S. §§ 1401, et seq.  Our disposition of this matter will be guided by the applicable provisions of Chapter 14 of the Code.  



At the time the Special Agent rendered his Initial Decision, consistent with prior Commission decisions, a calculated Claypool catch up payment to bring the Complainant current for missed consumption payment during the pendency of the Complaint was recommended.  The Commission must now render its decision consistent with the provisions of the Responsible Utility Consumer Protection Act that enacted Chapter 14 of the Public Utility Code, 66 Pa. C.S. 

§§ 1401, et seq.  


Pursuant to Section 1405(c) of the Code, 66 Pa. C.S. 

§ 1405(c), no payment agreement may be established for CAP customers.  Since the Complain​ant is a CAP customer, the Commission cannot order a payment arrangement.  Accordingly, we reject the Special Agent’s recommendation to require the Complainant to pay current CAP Rate bills, when due, plus a Claypool catch-up amount.  (I.D. at 6).  
Section 1405(c), states that CAP rates shall not be the subject of a payment arrangement negotiated or approved by the Commission.  A Claypool catch-up amount for the missed payments under the BCS Decision is tantamount to a second payment arrangement and is, therefore, barred by Chapter 14.  Therefore, the Complainant is bound by the terms of the Respondent’s CAP rate program which governs how missed payments will be treated.  Therefore, the Commission is precluded from directing the Respondent to offer or modify any payment agreement with her.  We will reverse the Special Agent on this issue.

Conclusion


Based upon the foregoing discussion, we will grant the Respondent’s Exceptions and reverse the Initial Decision of the Special Agent.  We conclude that the Commission cannot establish a payment arrangement under the facts of this proceeding.  THEREFORE,



IT IS ORDERED:



1.
That the Exceptions filed by Duquesne Light Company are granted.


2.
That the Initial Decision of Special Agent Bradley A. Bingaman in the above-referenced proceeding is hereby reversed.


3.
That the Complaint of Deborah Blocker is dismissed with prejudice and the record be marked closed.








BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  May 19, 2005

ORDER ENTERED:  May 20, 2005
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