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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration and disposition are the Exceptions of Edward T. O’Toole (Complainant) filed on February 17, 2005, to the Initial Decision of Administrative Law Judge (ALJ) Angela T. Jones, issued on February 2, 2005.  Metropolitan Edison Company (Met Ed) filed Reply Exceptions on March 17, 2005.  The Complainant did not initially serve Met Ed with a copy of his Exceptions.  Therefore, the Commission, by Letter dated March 7, 2005, served a copy of those Exceptions on Met Ed, and Met Ed was afforded ten days from that date in which to file Reply Exceptions.  Therefore, Met Ed’s Reply Exceptions, filed on March 17, 2005, are timely filed.
History of Proceeding
On July 21, 2003, the Complainant filed a formal Complaint against Met-Ed with the Pennsylvania Public Utility Commission (Commission) at Docket No.               C-20030854. The Complaint alleged billing and service deficiencies on the part of Met Ed as well as a plea that its tariffs should be written in language to be understood by the public.

On September 2, 2003, Met Ed filed a Preliminary Motion For A More Specific Pleading (Preliminary Motion).  On September 8, 2003, the Preliminary Motion was assigned to Administrative Law Judge (ALJ) Michael C. Schnierle.  On September 17, 2003, Mr. O’Toole filed a response to the Preliminary Motion.

On October 6, 2003, ALJ Schnierle issued an Order Denying the Motion for a More Specific Pleading finding that the Complaint involves three (3) issues alleged by the Complainant:  (1) excessive power fluctuations; (2) Met-Ed’s tariffs are hard to understand; and (3) Complainant is being billed for more electricity than he is using.  The ALJ stated that the response by Mr. O’Toole contained sufficient information to cure any specificity sought by Respondent; and thus, found Met-Ed’s Preliminary Motion moot.
  

On October 27, 2003, Met-Ed filed an Answer and New Matter regarding the Complaint.  Met-Ed’s Answer substantially denied the allegations of the Complaint.  In New Matter, Met Ed stated that the transformer servicing Complainant’s property was inspected on or about October 15, 2003, and was found to be safe, adequate and functioning properly.  Met Ed also asserted that on or about October 15, 2003, the relevant electric wires were found to be adequate with adequate clearance.  Additionally, Met Ed asserted that the voltage was measured and recorded as normal to the Complainant’s property from January 31, 2001, to February 13, 2001.  Lastly, the Company asserted that the Complainant refused to comply with Commission-approved tariff provisions regarding service upgrades to 600 amps.  By correspondence dated November 11, 2003, Mr. O’Toole denied Met Ed’s allegations in its Answer and New Matter and refuted that his Complaint should be dismissed. 
The Initial Hearing convened as scheduled on October 26, 2004.  Respondent was represented by counsel and the Complainant appeared pro se.  The Complainant stated that he was not prepared to proceed because he had only received discovery responses from Respondent on Saturday, October 23, 2003 (three days before the hearing), and that he had given written notice of data requests months earlier with no response.  Counsel for Met Ed argued that the material had been sent to the Complainant within the response time prescribed by the Commission’s Regulations, and stated that the only written data requests received from the Complainant were dated September 30, 2004.  The ALJ found that the Complainant could not substantiate his allegations regarding the timing of discovery and ordered the hearing to proceed.  (I.D. at 3).
The Complainant presented evidence in the form of his own testimony and introduced two exhibits but only one was admitted (O’Toole Exhibit No. 1).  Met Ed presented evidence in the form of testimony by five witnesses and introduced twenty-three exhibits although one was not admitted because it needed to be amended at the request of the Complainant.  A transcript of the proceeding containing two hundred ninety-nine (299) pages was produced.
DISCUSSION



Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pennsylvania Public Utility Commission, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.


The Complainant’s Exceptions are not separately numbered nor are they presented in a format which lends itself to any organized review.  The Exceptions contain no references to the record and little or no specific citation to the Initial Decision with regard to the challenged issues.  Because the Complainant appeared pro se, we will accept the Exceptions although they do not conform to our Regulations at 52 Pa. Code § 5.533.  Accordingly, we will address the issues as framed by the ALJ.
In her Initial Decision, the ALJ drew 250 Findings of Fact (I.D. at 4-32) and nine Conclusions of Law (I.D. at 44, 45).  We shall incorporate herein by reference and adopt the ALJ’s Findings of Fact and Conclusions of Law, unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

There are seven (7) issues raised by the Complainant.  The seven issues are: (1) inadequate service in the form of fluctuations of electric power causing appliances to turn on and off; (2) erroneous and excessive billings; (3) the adequacy of the transformer servicing his property; (4) that the distribution lines to his home unduly sag and are inadequate for proper and reasonable electric service; (5) that 200 amp service is insufficient for adequate service to his property; (6) that Met Ed’s tariff regarding service upgrades is not understandable in its current form; and (7) Met-Ed’s customer service via telephone is inadequate.  (I.D. at 33).  As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).
Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In this proceeding, the Complainant has challenged Met Ed on the issues presented above.  Thus, it is clear that he is the party seeking affirmative relief from the Commission and, therefore, he is the party with the burden of proof.  The Pennsylvania Supreme Court has held that the when a litigant has the "burden of proof," it means that his claim will not be accepted until he offers sufficient proof to support it.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 48-49, 70 A.2d 854, 856 (1950).  In matters before the Commission, the burden of proof is met when the party establishes the necessary facts by a preponderance of the evidence.  A preponderance of the evidence is that degree of proof which "fairly out-weighs the probative value of any proof offered against the claim."  Id.  (emphasis in original).
In her Initial Decision the ALJ sustained, in part, the Complainant’s first and seventh issues regarding power fluctuations to his property and the inadequacy of Met Ed’s customer service via telephone respectively.  We agree with the ALJ that because the power fluctuations occurred after the Complaint, Met Ed did not have a meaningful opportunity to respond.  (I.D. at 35).  Because the question of voltage level exists, however, we adopt the ALJ’s recommendation that Met Ed record the voltage at the Complainant’s residence for a period of thirty (30) days, review the recorded voltage data, take appropriate steps based on the data, and report the data and its actions to the Commission’s Bureau of Fixed Utilities, Energy Division and the Complainant.  This report and a full description of any remedial actions taken shall be submitted to the Commission and the Complainant on or before August 31, 2005.
The other five issues were denied by the ALJ as explained below.
The ALJ determined that the Complainant’s alleged erroneous billings were not supported by record evidence.  (I.D. at 37).  The Complainant did not introduce any bills into evidence, no specific time frames were presented and no evidence of specific disputed charges was produced.  (Id.).  In addition, the ALJ found the Complainant’s testimony to be “inconsistent and contradictory.”  (Id.).  For those reasons, the ALJ dismissed the Complainant’s erroneous billing claim.  (I.D. at 38).  We agree with the ALJ’s determination of this issue and shall deny the Complainant’s Exceptions.
On April 7, 2003, the Commission’s Bureau of Consumer Services (BCS) issued a Decision at case number 1331170, which established a payment arrangement for the Complainant requiring payment of his current bills
 plus $15.00 toward the arrearage existing at that time.  Since the establishment of that arrangement, the Complainant has made only two payments.  One payment was made on August 7, 2003, and the second one on April 16, 2004, for $301.00 and $665.00 respectively.  (I. D. at 38, 39).  As a resolution to address the unpaid, undisputed billings, the ALJ recommended that Met Ed bill the Complainant within fifteen days of entry of the final Commission Order in this proceeding and that the Complainant render payment to Met Ed within thirty days of receipt of that billing.  Also, the ALJ recommended that the Complainant pay his monthly current bills plus $15.00 toward the arrearage as originally established by BCS on April 7, 2003.  We cannot agree with this recommendation of the ALJ.


On November 30, 2004, Governor Edward G. Rendell signed into law the Responsible Utility Customer Protection Act (Act 201).  Act 201, which became effective on December 14, 2004, enacts Chapter 14 of the Code, 66 Pa. C.S. § 1401, et seq.  Our disposition of this matter will be guided by the applicable provisions of Chapter 14 of the Code.  



We first will address the issue of granting a subsequent payment arrangement to the Complainant.  Section 1405(d) of the Code, 66 Pa. C.S. § 1405(d), reads that, absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment arrangement.  



In our Implementation Order, entered March 4, 2005, we found that § 1405(d) of the Code precludes this Commission from establishing a second payment agreement if a customer has defaulted on a previous payment agreement.  We further found that the legislature, in adopting Section 1405(d) of the Code, declined to make a specific distinction between payment agreements reached between the utility and a customer and Commission-directed agreements.  Thus, we conclude that the “one-payment agreement” does not apply solely to situations wherein the prior agreement is a Commission-established payment agreement.  (Implementation Order at 5).



We find that in the matter before us, no allegation concerning a change in income has been made.  We add that the record evidence indicates that the Complainant has defaulted on a previous payment arrangement.  Based upon the foregoing discussion, we conclude that the Complainant did not meet his statutory burden of proof in this matter.  Accordingly, there is no basis for directing an additional payment arrangement.
The allegation that Met Ed’s transformer serving the Complainant’s property is antiquated and should be replaced was rejected by the ALJ due to a lack of record evidence.  The ALJ found that nothing in the record supports a finding that the transformer is impeding adequate service to the Complainant’s property. The ALJ also found that the age of the transformer does not translate to malfunctioning equipment.  (I.D. at 40).  We support and adopt the ALJ’s conclusion on this issue.  Accordingly, the Complainant’s Exceptions are denied on this issue.
The allegation of sagging distribution lines as a cause for inadequate service was also denied by the ALJ for lack of record evidence.  In this regard, the ALJ found that Met Ed did not violate any Commission, or Federal Regulation, Statute or Order regarding the line at issue.  (I.D. at 40-41).  The ALJ noted that the Complainant failed to provide any evidence, either verbal or documentary, that addressed tolerances for the clearances of aerial wiring.  (Id. at 40).  Met-Ed did produce evidence that the line into the Complainant’s property was within all required tolerances.  Accordingly, the ALJ denied the Complainant’s claim on this issue.  (I.D. at 41).  We agree.  Nothing in the Complainant’s Exceptions convince us that the ALJ was in error on this point and they are denied. 

The Complainant’s request for increased amperage service to his residence was denied by the ALJ for several reasons.  Typically, 200 amperage service is supplied for residential uses.  The Complainant requested at least 800 amperage service, basing his request upon the possibility that more homes may be built on his land sometime in the future.  The Complainant did not submit into the record any evidence of architectural plans or other evidence of this proposed expansion and potential need for additional service from Met Ed.  The Complainant did not refer to any Commission, or Federal Regulation, Statute or Order to support his contention.  (I.D. at 41-42).  We agree with and adopt the ALJ’s dismissal of these inadequate service allegations.  The Complainant’s Exceptions are denied with regard to the amperage service.  
The ALJ found that the Complainant’s allegation that Met Ed’s tariff is illogical, complicated and that his bills, regarding charges for taxes, are difficult to read, is unsupported by record evidence.  The Complainant did not offer any specific tariff language or prior billings to support his claims.  (I. D. at 37, 42-43).  We agree with the ALJ on these issues and deny the Applicant’s Exceptions on these points.
As noted above, the ALJ determined that the Complaint should be sustained in part with regard to electric power fluctuations and Met-Ed’s customer service via telephone.  The ALJ found that the Complainant experienced voltage readings that were between 128 and 142 volts in October of 2004.  That fluctuation was well outside the 114 to 126 volt range tolerance presented as the generally accepted range by Met Ed testimony.  (I.D. at 35).  The ALJ determined that Met Ed’s evidence of voltage delivered to the Complainant did not address the proper time period and could not be deemed sufficient rebuttal to the Complainant’s case.  However, the ALJ also determined that while the Complainant did establish voltage fluctuations, the record did not conclusively show that Met-Ed was responsible.  (Id.).  As a remedy, the ALJ determined that it would be equitable for Met Ed to record the voltage delivered to the Complainant’s residence over a full 30 day period.  Once those reading are compiled, the ALJ recommended that a report be submitted to the Complainant and the Commission’s Bureau of Fixed Utility Services, Energy Division, regarding the findings as well as any remedial action taken that Met Ed believed to be necessary.  (I. D. at 34, 35).  We agree with the ALJ’s recommendation on this issue and further shall direct Met Ed to submit its findings, and a description of any remedial actions taken, to the Commission and the Complainant no later than August 31, 2005.

The ALJ also sustained the Complaint with regard to the issue of Met-Ed’s customer service.  The Complainant alleged that Met Ed’s telephone customer service is inadequate and presented examples, but no specific dates of occurrence, to support his allegations.  Met Ed stated that its customer service employees who answer the telephones act in a professional manner and have not hung up the phone on the Complainant as alleged.  (I.D. at 43).  In resolving this issue, the ALJ found that:
Service is “used in the broadest sense and most inclusive sense” of the word in the Commission’s statute.  66 Pa. C.S. § 102.  Inappropriate and unreasonable treatment to customers can be interpreted as inadequate service in keeping with the statute.  Providing inadequate service to a customer is a violation of Commission statute.  66 Pa. C.S. § 1501.  

(I.D. at 43).  The ALJ also noted that:

Mr. O’Toole does not provide dates or times when these customer service incidences occurred.  Mr. O’Toole provides generalities only.  From observations of Mr. O’Toole during the hearing, Mr. O’Toole is prone to provoke impatience and he demonstrated inappropriate behavior when he got frustrated.

(Id.).

Conclusion



Having reviewed the ALJ’s Initial Decision the Exceptions and Reply Exceptions, and the record in detail, we conclude that the ALJ’s Initial Decision, as discussed and modified above, is well founded and amply supported by substantial evidence of record.  We further conclude that the Complainant’s Exceptions are without merit and, therefore, we shall deny them; THEREFORE,
IT IS ORDERED:

1.
That the Exceptions filed by Edward T. O’Toole are denied.
2.
That the Initial Decision of Administrative Law Angela T. Jones is modified consistent with this Opinion and Order as it relates to Chapter 14 of the Public Utility Code.

3.
That the Formal Complaint filed by Edward T. O’Toole against Metropolitan Edison Company is granted in part and dismissed in part.
4.
That the Complaint is sustained to the extent that additional testing should be performed regarding voltage fluctuations to the Complainant’s residence.
5.
That Metropolitan Edison Company shall record the voltage at the Complainant’s residence for a period of thirty (30) days, shall review the recorded voltage data, take appropriate steps based on the data, and report the data and its actions to the Commission’s Bureau of Fixed Utilities, Energy Division and the Complainant.  This report and a full description of any remedial actions taken shall be submitted to the Commission and the Complainant on or before August 31, 2005.




6.
That this Complaint proceeding is terminated and the record is marked closed.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  May 5, 2005
ORDER ENTERED:  May 9, 2005
	�	ALJ Schnierle also found that Mr. O’Toole’s response to the Preliminary Motion expanded the Complaint, adding claims that the line to his residence is sagging and that his service is provided by an inadequate transformer.


� 	The Commission’s Policy requires a customer to move to budget billing.  In this instance, however, BCS determined that the Complainant would be better served if he is able to track his actual usage and corresponding billing on a month-by-month basis.


	�	 It should be noted that the reason for Met Ed to perform a voltage test over a thirty day period is to determine if the transformer is operating properly in delivering energy within the correct voltage range.  If this thirty day test reveals that the transformer is operating properly then the cause for the power fluctuations would be within the Complainant’s home and not the responsibility of Met Ed.
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