BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
Bernard A. Healey
:

:

v.
:

C-20043385

:
UGI Utilities, Inc.
:
INITIAL DECISION 
Before

Ember S. Jandebeur
Administrative Law Judge 
HISTORY OF THE PROCEEDINGS 
This Initial Decision denies the relief requested in and dismisses the Formal Complaint of Bernard A. Healey at Docket No. C-20043385.

On July 7, 2004, Bernard A. Healy (Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against UGI Utilities, Inc. (Respondent).  In the Complaint, the Complainant alleged that the Respondent’s meter readings for the Complainant were too high and that remediation of contaminants and grading at Respondent’s adjacent property caused runoff damage to Complainant’s driveway.  The Complainant asked that the Commission order an adjustment to the Complainant’s bill for both.
On August 12, 2004, the Respondent filed its Answer to the Complaint.  Respondents’ Answer alleged that the meter at the Complainant’s property had malfunctioned and that the error was addressed and the bills correct.  The Respondent asserted that with regard to any environmental damages claimed, that the Commission lacked jurisdiction.
  The Respondent did not request any specific action to be taken by the Commission.
On December 6, 2004, a hearing in this matter was held.  The Complainant appeared pro se, and the Respondent appeared represented by counsel.  Five (5) exhibits were submitted by the Complainant.  All were admitted into the record.  Respondent submitted two (2) exhibits, both were admitted into the record.  The record in this matter closed on January 6, 2005.
FINDINGS OF FACT
1. The Complainant is a current customer of the Respondent.
2. The Complainant receives natural gas service at his home located at 1768 Murray Street, Forty Fort, Pennsylvania.
3. The Complainant’s bills for gas service for the months October, November, and December 2003 were very low and ultimately were determined to be erroneous and were cancelled.  UGI Exh.1, NT 7-8

4.  The Complainant does not agree with the estimated usage the Respondent charged him for, for the months October, November and December 2003.  These months, as listed on UGI Exh. 1, include the dates August 21, 2003 through December 29, 2003.  NT 12,14 and UGI Exh.1
5. The Complainant’s explanations were disorganized and hard to decipher.  NT 14-24
6. The Complainant has no complaint about his bills for service after the new meter was installed on December 29, 2003.  NT 12

7. The consumption from August 21, 2003 through December 29, 2003 versus the same time period in 2002, is as follows:

08/20/03
954 (29 days)

08/19/02
1591 (29 days)

09/19/03
no entry

09/19/02
1305 (30 days)

10/20/03
2344 (61 days)

10/20/02
388 (29 days)

11/18/03
2019 (29 days)

11/18/02
2852 (31 days)

12/19/03
2957 (31 days)

12/19/02
4771 (31 days)



______



______



8274 (150 Days)


10907 (150 days)

Ave. temp.
53.75




55.0
Ave. cons.
55.16 (8274÷150)


72.71 (10907÷150)

UGI Exh.1



8.
The Complainant believed that for the period under examination, 2002 was colder than 2003.  That is incorrect.  The average temperature for the period under examination was 53.75 in 2003 and 55.0 in 2002.  Therefore, 2003 was slightly colder than 2002, not the other way around as Complainant believed.  UGI Exh. 1
9.
On December 19, 2003, Complainant’s meter reading and consumption dropped to zero prompting the Respondent to send out a company employee to investigate the meter.  NT 38


10.
On December 29, 2003, the Respondent’s field personnel found that Complainant’s meter had stopped.  The meter was replaced on the same day.  NT 38-39



11.
The Respondent determined based upon account history that the Complainant’s meter began to malfunction sometime in August 2003.  The Respondent cancelled Complainant’s bills for August 20, 2003 through December 19, 2003 and reissued bills based upon estimates.  NT 41



12.
The estimates the Respondent used were based upon the history of the account, degree-days, and 2002 figures minus 25% to allow for a margin of error in favor of the Complainant.  NT 57-59


13.
The estimates that the Respondent used are fair and based upon Complainant’s account history and sound reasoning.
DISCUSSION

The Complainant brings this high bill complaint because he believes that the Respondent incorrectly estimated his bills for August 20, 2003 through December 19, 2003.  


In a complaint for over-billing by a customer of a public utility, the legislature has placed the burden of proof upon the complainant.  66 Pa. C.S.A. §332(a).  The Commission promulgated a rule in a case involving a Mr. Malcolm Waldron, which provided that in such proceedings a complainant may establish a prima facie case that can not be defeated, in limine, by the complainant's failure to prove the utility's meter was misread or otherwise inaccurate.  Recognizing that technical expertise to test meter accuracy may not be available to a complainant, the Commission in Waldron established other evidentiary criteria for determination upon the whole record of whether a complainant has established a prima facie case.


A complainant may establish a prima facie case by showing that his power usage for the billing period in question was unchanged from earlier periods and his bill for the same period was higher than previous bills.  The Commission established a policy allowing a complainant to establish a prima facie case of over-billing with a showing that:  (1) the number of inhabitants has not changed; (2) there were no prior billing abnormalities; and, (3) the customer could not have used the amount of energy for which he or she is charged.  The burden of going forward (not the burden of proof), then shifts to the utility, which must rebut the complainant's case with co-equal evidence.  Waldron v. Philadelphia Electric Company, C-77100047, 54 Pa. PUC 98, 1980 Pa. PUC LEXIS 90 (1980) Under Waldron, the fact finder measures the weight of all the evidence so that the mere proof by the utility that its power measuring devices were accurate is no longer the sole determinant as to whether there is a basis to a complaint of over-billing.  The Waldron rule is an evidentiary device by which a utility customer's complaint of over-billing is protected from dismissal during the early stages of litigation.  



Subsequent to the Commission’s ruling in Waldron, the Commonwealth Court described the Waldron Rule:

While the rule is often explained that the ratepayer must establish certain specific elements in order to make out a prima facie case of over-billing by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Burleson at 435.  Any circumstantial evidence, which meets this standard, will establish a prima facie case.  Milkie v. Pa. PUC, 768 A.2d 1217, 1219-1220 (Pa. Cmwlth. 2001).  

It is also important to understand, that even if the Waldron rule's requirements are met, a complainant remains obligated to prove his case after the utility presents its rebuttal evidence.  Burleson v. PA PUC, 501 Pa. 433, 461 A. 2d 1234 (1983).  In this case, the Respondent became aware that the Complainant’s meter was not working properly when the meter recorded zero use.  On December 29, 2003, after the Respondent realized the meter was not running properly they sent out field personnel to determine the problem.  Respondent’s field personnel found that the meter had stopped and on that same day, they replaced the meter.  The Respondent’s personnel then went back through the history of the account to determine when the meter began to malfunction.  It appeared to the Respondent that the malfunction began sometime in August 2003.  The Respondent’s staff then went about the process of canceling the incorrect bills that were affected by the malfunctioning meter.  They then estimated Complainant’s usage based upon the account history, degree-days, and the Complainant’s 2002 usage minus 25% to allow for a margin of error in the Complainant’s favor.  They then re-billed the Complainant.  There is the problem according to the Complainant.  The Complainant simply believes the estimate the Respondent used was too high and believes it should be about half of what the Respondent charged.  NT 14-24.  However, the Complainant failed to submit testimony or documentary evidence to support his position other than his kids were now gone and he believed the estimate was too high.  The Complainant failed to present a prima facie case of over-billing.
Additionally, the Respondent’s witness, Michael Petruska, testified how the Respondent arrived at Complainant’s re-billed charges for August 20, 2003 through December 19, 2003.  Mr. Petruska’s complete explanation of his process need not be repeated here, as it was well laid out in his testimony.  For purposes of this decision, it is sufficient to note that the Respondent’s process for providing an estimate of gas used was rational, sound and supported by the evidence.  NT 58-61.  The Respondent successfully rebutted the Complainant’s vague and unsubstantiated position that he had been over-charged.  Therefore, this complaint will be dismissed.  

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties and the subject matter of this dispute.  66 Pa. C.S.A. §701
2. The Complainant bears the burden of proof.  66 Pa. C.S.A. §332(a)

3. The Complainant failed to establish a prima facie case of over-billing and failed to meet his burden of proof.

4. The Respondent’s estimated bills were supported by the evidence.

5. The Complainant failed to show that the Respondent violated any provision of the Public Utility Code.

6. The Commission does not have jurisdiction to adjudicate damage claims.

ORDER
THEREFORE, 
IT IS ORDERED: 
1.
That the Formal Complaint of Bernard A. Healy against UGI Utilities, Inc. at Docket No. C-20043385 is dismissed. 

Date:
April 25, 2005



_________________________________








Ember S. Jandebeur







Administrative Law Judge
� The Commission does not have jurisdiction to adjudicate damage claims.  Such claims must be brought in Courts of Common Pleas.  The Commission has no jurisdiction to award damages for the tortious conduct by a public utility toward its customers. Grandview Properties v. Equitable Gas Co., 49 Pa. PUC 728 (1976); compensatory damages are not within the jurisdiction of the Pennsylvania Public Utility Commission. Sarkis v. Zanella Transit, 50 Pa. PUC 196 (1976) 
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