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HISTORY OF THE PROCEEDING


On November 18, 2004 Pollock Asher Productions (Complainant) filed a complaint against Duquesne Light Company (Duquesne Light) asserting that it has been over-billed demand charges related to a long period without actual meter readings.  Complainant seeks a refund of the alleged overbillings and a reduction in its rate for its future use of electricity.  Duquesne Light answered the complaint on January 5, 2005.  


By Interim Order Setting Resolution Conference dated January 7, 2005, Chief Administrative Law Judge Veronica A. Smith directed the parties to attempt to resolve the matter themselves.  The Order directed Duquesne Light to contact Complainant by January 21, 2005 to set a mutually convenient time and place for a conference, to be held no later than February 4, 2005, to resolve the matter.



No mediation conference took place and on March 7, 2005 Mediator Bruce Bigelow submitted a report to the Mediation Unit.  By Notice dated March 16, 2005 the Commission scheduled this proceeding for an in-person initial hearing on April 21, 2005 at 10:00 a.m.  I issued a standard prehearing order on March 22, 2005.  



The hearing was held as scheduled.  Regina M. Sestak, Esquire, represented Duquesne Light.  A prospective witness for Duquesne Light was present in the hearing room.  Complainant did not appear at the hearing so a 15 minute recess was taken in the event Complainant was delayed by traffic.  The hearing resumed at 10:15 a.m.  Complainant did not appear and Ms. Sestak made an oral motion to dismiss the complaint with prejudice because Complainant failed to appear.  The motion was granted and the hearing concluded.  The record, which consists of a transcript of the proceeding, closed at the conclusion of the hearing per notation in the OALJ Hearing Report.  Duquesne Light did not file a brief.

FINDINGS OF FACT


1.
Complainant filed its complaint on November 18, 2004 and Duquesne Light filed an answer on January 5, 2005.



2.
A settlement conference was not held and, by notice dated March 16, 2005, this matter was scheduled for an in-person initial hearing on April 21, 2005.



3.
Complainant failed to appear at the hearing.
DISCUSSION


Complainant initiated this proceeding.  As the party seeking an affirmative response from this Commission, it has the burden of showing by a preponderance of the competent evidence that Duquesne Light has in some fashion violated provisions of the Public Utility Code, the regulations of this Commission or any orders, laws, or regulation this Commission has authority to enforce.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a).  


Complainant cannot expect the process to go forward without its active and willing participation in the process.  It has been provided every opportunity to participate.  The hearing notice and the prehearing order alerted Complainant that it could lose its case if it did not come to the hearing and present facts on the issues it raised in its complaint.  The prehearing order contained directions about how to request a continuance of the hearing.  The notice and the prehearing order were sent by first class mail and not returned by the United States Postal Service so it is presumed that Complainant knew of the time, date and place of the hearing.  


Duquesne Light had a witness prepared to testify at the hearing.  In addition, Ms. Sestak indicated that she attempted but was unable to reach Complainant to schedule a mediation session because Complainant did not return her phone calls or respond to a letter she sent to Complainant.  Complainant’s failure to appear at the initial hearing warrants the dismissal of its complaint with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (order entered December 26, 1995).
ORDER


THEREFORE,



IT IS ORDERED: 


1.
That the complaint of Pollock Asher Productions v. Duquesne Light Company, at Docket No. C-20044002 is dismissed with prejudice for failure to appear and prosecute the complaint.



2.
That the docket in this proceeding be marked closed.
Date:  April 21, 2005




                                                








Larry Gesoff







Administrative Law Judge
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