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HISTORY OF THE PROCEEDING


This decision grants in part and denies in part a complaint that Robert E. Schiloni (“Complainant”) filed on March 22, 2004.  Schiloni states that a Duquesne Light Company (“Respondent” or “Duquesne Light”) investigator found a foreign load on the residential electric service at his apartment.  When a Duquesne Light supervisor later concluded that no foreign load situation existed at the premises, Schiloni charges the supervisor obstructed the investigation and suppressed the report.  He also claims Duquesne Light issued a false credit report when it failed to properly credit him for payments made and improperly threatened termination of his service.  For relief, Schiloni seeks to have the Commission enforce Act 54 of 1993
 and investigate the Respondent’s compliance with this legislation.


The Respondent answered the complaint on April 21, 2004 admitting that while visiting the premises on February 12, 2004, its meter technician found three overhead basement lights and an outdoor floodlight registering on Schiloni’s meter.  But, Duquesne Light denies suppressing any foreign load report.  Instead, it contends a subsequent investigation disclosed the items identified as foreign wiring were actually used solely by Schiloni.  Duquesne Light avers it properly credited the Complainant for all payments received.  Further, the Respondent denies any employee retaliated against the Complainant by issuing a false credit report or attempting to force a termination of service.


A standard Prehearing Order was issued on August 2, 2004.  After a telephonic hearing scheduled for September 29, 2004 was postponed at the Complainant’s request, a telephonic hearing was held on February 15, 2005.  The Complainant’s wife, Kathleen Schiloni, appeared and testified.  Regina M. Sestak, Esq., represented the Respondent.  The Complainant submitted five exhibits and the Respondent offered eleven exhibits that were admitted into the record.  The hearing generated 118 pages of notes of testimony.  Neither party filed a brief.  The record closed on March 16, 2005.
FINDINGS OF FACT
1. The Complainant, Robert E. Schiloni, resides with his wife, Kathleen, at 4017 Washington Road, McMurray, Pennsylvania 15317 (N.T. 6, 12).
2. The Respondent, Duquesne Light Company, provided residential electric service to the Complainant and his wife while they resided at 900 Deely Street, First Floor, Pittsburgh, Pennsylvania 15216 from October 2002 to November 17, 2004, when it discontinued service at their request.  The Respondent claims an unpaid balance of $44.28 is due on this account (N.T. 13‑14, 74‑75, 82; Respondent’s Exhs. 2 & 6).
3. 900 Deely Street was a single-family house that had been converted into two apartments.  One apartment occupied the first floor.  Another apartment occupied the second and third floors.  The house had a full basement.  The first floor apartment consisted of a living room, a dining room/kitchen combination, a bedroom and a bathroom (N.T. 14‑15).

4. Each apartment at 900 Deely Street had a separate electric meter located on the outside of the building (N.T. 15‑16).
5. Access to the basement at 900 Deely Street was by key only from the outside rear of the building.  Both the tenants and the landlord, Victor Pelakh, had keys to the basement.  The landlord’s handyman and repair people also had access to the basement.  The landlord also stored equipment and supplies in the basement, including a ladder and ceiling tiles (N.T. 15‑16, 35‑36, 50‑51, 59‑60).
6. The basement had separate electrical breaker boxes for each apartment.  Each apartment had separate gas water heaters and furnaces located in the basement that required maintenance and repair (N.T. 35, 50‑51, 59).

7. One could access the first floor apartment from either the front or the back of 900 Deely Street, while one could access the upstairs apartment only from the front of the building (N.T. 60).

8. While investigating an electrical outage in February 2004, the Complainant and his wife discovered that by resetting a breaker for their apartment in the control panel located in the basement, the breaker also restored power to the basement lighting, as well as to an outside floodlight to the rear of the building (N.T. 18‑19, 54‑55).
9. The Complainant and his wife called Duquesne Light, which dispatched a technician, Ed Keegan, to investigate (N.T. 19‑21, 86).

10. On February 12, 2004, Mr. Keegan discovered overhead lights in the basement and an outside floodlight were registering on the Complainant’s electric meter; the customer then replaced the eight 100-watt light bulbs in the basement with three 25-watt bulbs (N.T. 22‑27, 30‑31, 86‑95; Complainant’s Exhs. 4 & 5; Respondent’s Exh. 7).
11. Mr. Keegan then asked the Complainant and his wife if they wanted Duquesne Light to notify the landlord.  When they responded affirmatively, he told them that the account would be transferred into the landlord’s name (N.T. 27‑28, 94‑95).
12. In his position as a senior meter technician, Mr. Keegan does not determine whether a foreign load situation exists.  Instead, he passes a report of his findings on to a Duquesne Light customer service representative (N.T. 84‑85, 91‑92).
13. Kathleen Schiloni received a telephone call on February 17, 2004 from Mr. Clay Fuller from Duquesne Light, who reviewed the investigator’s report with her and stated that he would call the landlord to inform him that the account would be placed in his name until the landlord could resolve the foreign load problem (N.T. 28, 97, 99; Respondent’s Exh. 9).
14. After contacting the landlord and while discussing the foreign load problem with him, the property owner asked Mr. Fuller to look at the property (N.T. 99‑100).

15. Mr. Fuller met with the landlord and the Complainant and his wife in the basement of 900 Deely Street on February 25, 2004.  Thereafter, he consulted with his regulatory advisors at Duquesne Light and concluded that the account should remain in the name of the first floor tenant, because that tenant controlled the floodlight over the rear entrance to the building and the first floor tenant alone used the basement as a storage area.  No laundry facilities common to the building’s tenants were available in the basement.  The only time the second floor tenant was in the basement was to reset a circuit breaker (N.T. 29‑30, 33‑34, 49‑50, 61, 100‑110; Respondent’s Exh. 9).
16. Mr. Fuller advised the Complainant of this determination by letter and report dated March 2, 2004 (N.T. 105; Respondent’s Exhs. 8 & 9).
17. Kathleen Schiloni explains the outside rear floodlight was ten feet above the ground and it lit the rear area of the house (N.T. 40‑41).

18. The switch for the outside rear floodlight is in the first floor apartment (N.T. 55, 60‑61).

19. Kathleen Schiloni admits she and her husband stored items in the basement, because of a continuing sewage problem from the second floor apartment that lasted from October 2003 through the end of their tenancy (N.T. 111‑112).

20. The written lease discloses that the Complainant had exclusive use of the first floor apartment at 900 Deely Street (N.T. 55‑56; Complainant’s Exh. 2).
21. Pursuant to an inspection conducted on May 18, 2004, the Allegheny County Health Department directed the landlord to undertake certain repairs to the premises, including sewage and plumbing repairs in the basement (N.T. 36‑41; Complainant’s Exh. 3).
22. Because they called the Allegheny County Health Department, the landlord refused to renew the Complainant’s lease, after he had already extended the lease once.  In addition, the landlord changed the lock on the basement door and refused to give them a key.  Consequently, Kathleen Schiloni maintains that they had no heat or hot water during the last days of their tenancy (N.T. 43‑45).
23. The Complainant always paid his bills to Duquesne Light on time (N.T. 46, 48; Respondent’s Exhs. 1 & 2).
24. Based upon Mr. Keegan’s initial report, Duquesne Light canceled the Complainant’s account and placed it in the name of the landlord (N.T. 46-49).
25. When Mr. Fuller reversed Mr. Keegan’s determination, Duquesne Light canceled the landlord’s account and opened a new account in the Complainant’s name (N.T. 49, 104).

26. The Complainant made a payment on the original account, after that account had been closed.  Duquesne Light did not credit the Complainant’s new account with the payment.  Instead, it charged the Complainant with an unpaid balance of $43.98, which it reported to credit reporting agencies as being more than 30 days’ past due (N.T. 46‑49, 66‑68; Complainant’s Exh. 1).
27. The Complainant received a check from Duquesne Light in the amount of $43.98 on or about March 12, 2004, but he did not cash it (N.T. 61‑63, 77).
28. When it finalizes an account with a credit balance, Duquesne Light automatically sends the customer a refund check.  When it received a payment in the amount of $43.98 on his finalized account on March 10, 2004, Duquesne Light automatically mailed the Complainant a refund check for that amount (N.T. 74‑76, 79; Respondent’s Exhs. 1, 10 & 11).
29. The Complainant’s account for residential electric service at 900 Deely Street, First Floor, began with a meter reading on December 20, 2002 and continued until Duquesne Light issued a final bill on February 18, 2004; it then transferred the remaining balance of $43.98 to a new account in the Complainant’s name (N.T. 73‑74, 77‑81; Respondent’s Exhs. 1‑2, 5). 
30. Duquesne Light prepared Usage Comparison Reports for the period from February 20, 2003 to March 22, 2004 showing the Complainant’s average consumption was consistent from month-to-month and year-to-year (N.T. 77; Respondent’s Exhs. 3 & 4).
DISCUSSION


The crux of the case sub judice is whether basement lighting and an outside floodlight registering on one electric meter at a multi-unit apartment building constitute a foreign load so as to excuse a tenant from paying a utility bill but instead, place that responsibility upon the property owner.  Not surprisingly, the tenant urges a finding of foreign load, while the electric public utility suggests it does not.  As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof.  66 Pa. C.S. §332(a).
The Burden of Proof


The Pennsylvania Supreme Court has held the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1954); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).  The term “preponderance of the evidence” means one party must present evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  Accordingly, one must review the record in this case to determine whether the Complainant has satisfied his burden of proof.  If the review indicates the burden has been satisfied, one must then determine whether the Respondent has submitted evidence of co-equal value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof cannot be satisfied, unless the party bearing the burden of proof presents additional evidence.  Morissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); and Burleson v. Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. 1982), affirmed, 501 Pa. 443, 461 A.2d 1234 (1983).


Furthermore, substantial evidence in the record must support the Commission’s decision.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Yellow Cab Company v. Pa. P.U.C., 524 A.2d 1069 (Pa. Cmwlth. 1987).  The Pennsylvania appellate courts have defined the term “substantial evidence” to mean such relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).  The Commission has held that a complainant, to establish a sufficient case against a utility and satisfy the burden of proof, must show the utility is responsible or accountable for the problem described in the complaint.  Feinstein, supra.  Here, the Complainant contends the Respondent misapplied Section 1529.1 of the Public Utility Code (the “Code”), 66 Pa. C.S. §1529.1.

The Legal Standard


Section 1529.1 of the Code, 66 Pa. C.S. §1529.1, provides:

(a) Notice to public utility.  It is the duty of every owner of a residential building or mobile home park which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.

(b) History of account.  Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.  In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.

(c) Failure to give notice.  Any owner of a residential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.  (Emphasis added).

The term “owner” is not defined in the act.  Nevertheless, one may assume the term “owner” connotes the legal titleholder to property.  In this case, the landlord, Victor Pelakh, appears to be the owner of 900 Deely Street, which was a multi-unit apartment dwelling receiving residential electric service from Duquesne Light (N.T. 14‑16).


In Santos v. Metropolitan Edison Company, Docket No. C-00967757 (Order entered August 7, 1997), the Commission concluded that under Section 1529.1 of the Code, the presence of a “foreign load” prevents a dwelling unit from being “individually metered” as the statute uses that term.  “Foreign load” exists where a ratepayer/tenant receives utility service through a meter also registering utility service that someone else consumes.  Boyce v. Duquesne Light Company, Docket No. Z‑00223698 (Order entered September 1, 1994).  In other words, “foreign load” represents utility service unrelated to serving the tenant, who is being billed.  Santos at 4.


As a matter of social policy, Section 1529.1 transfers the responsibility for foreign load from a tenant to the building owner.  With this enactment, the State Legislature determined that a property owner is in a better position than a tenant to know when foreign load exists and to correct it.  The statute is intended to protect those tenants whose utility service is dependent on continued service to another tenant, as well as those who are dependent on continued utility service to their landlord.  Id.  Accordingly, the State Legislature placed a duty on a building owner to disclose to a utility the existence of foreign load.  Noncompliance with the law results in the utility, upon discovery of foreign load, transferring any unpaid balance of the tenant’s account to the building owner, who then becomes responsible for payment until the foreign load situation is corrected.   R & B Reddy, Inc. v. The Peoples Natural Gas Company, Docket No. C‑00946080 (Order entered May 26, 1995); Boyce, supra; and Santos, supra.
The Circumstances of this Case


Here, the Complainant claims two items constituted foreign load rendering the building owner responsible for the unpaid portion of his electric bill.  The first item relates to a floodlight at the rear of 900 Deely Street.  The Complainant argues the floodlight was ten feet above the ground and lit a common area behind the house (N.T. 40‑41).  The parties dispute whether the floodlight solely benefited the Complainant, because the upstairs tenant only entered the building through a front entrance (N.T. 60).  


The undisputed fact remains, however, that the Complainant controlled the floodlight switch in his first floor apartment (N.T. 55, 60‑61).  No evidence suggests the Complainant was unaware of this fact or that he somehow lost control over it at any time.  Since the Complainant presumably retained control of the switch, the floodlight cannot be foreign load.


The second item for consideration concerns six 100-watt light bulbs located in the basement (N.T. 22‑27, 30‑31, 86‑95; Complainant’s Exhs. 4 & 5; Respondent’s Exh. 7).  While investigating an electrical outage in February 2004, the Complainant and his wife discovered that upon resetting a breaker for their apartment in the basement control panel, the breaker also restored lighting in the basement (N.T. 18‑19, 54‑55).  Duquesne Light originally agreed that the basement lighting constituted foreign load after an inspection on February 12, 2004, but later reversed itself (N.T. 29‑30, 33‑34, 49‑50, 61, 100‑110; Respondent’s Exh. 9).


First, the Respondent posits the Complainant alone used the basement as a storage area.  No laundry facilities common to the building’s tenants were available in the basement.  The only time the second floor tenant was in the basement was to reset a circuit breaker (N.T. 29‑30, 33‑34, 49‑50, 61, 100‑110; Respondent’s Exh. 9).



On the other hand, the Complainant, as the party bearing the burden of proof, provides uncontested evidence that access to the basement at 900 Deely Street was by key only from the outside rear of the building.  Both the upstairs and downstairs tenants, as well as the landlord, had keys to the basement.  The landlord’s handyman and repair people also accessed the basement to perform furnace and plumbing maintenance and repairs for the upstairs tenant, both before and after the foreign load was discovered.  The landlord also stored equipment and supplies in the basement, including a ladder and ceiling tiles (N.T. 15‑16, 35‑36, 50‑51, 59‑60).  Thus, any suggestion that the Complainant had exclusive use of the basement is misplaced.


If the basement is deemed a common area, the Respondent insists the Complainant should still be liable citing Feleccia v. PPL Electric Utilities Corporation, d/b/a PPL Utilities, Docket No. C‑20016210 (Order entered July 11, 2002).  There, it notes the Commission held the tenant responsible, as the customer of record, because he had exclusive use of the second floor, but joint use with the landlord of part of the first floor which included a garage, laundry and exercise rooms.  The Respondent, however, ignores the fact that the property in question there was a single family dwelling with one meter.  Since the Complainant lived in a multi-unit residential dwelling, Feleccia is clearly inapposite here.


A more apt comparison is Cenci v. Columbia Gas of Pennsylvania, Inc., Docket No. C‑20028244 (Order entered March 12, 2003), where a water line from a gas water heater for the first-floor tenant was supplying hot water to a laundry tub in the common basement area of a multi-unit residential dwelling.  The utility found this situation to be a foreign load on the first floor tenant’s meter and placed the account in the landlord’s name.  Despite the fact that the landlord attempted to correct the problem by placing a valve and lock on the first-floor tenant’s water line, foreign load continued to be a problem, because utility service supplied to one tenant could be used by another tenant or by anyone else having access to the common area.  In the same way, basement lighting registering on the Complainant’s meter here could be used by the other tenant, the landlord or any of his repair people.  Consequently, it constituted foreign load.


Next, the Respondent implies “there was no significant foreign load” on the Complainant’s meter (N.T. 113).  The Commission has repeatedly held that no de minimus exception to Section 1529.1 exists.  Upon discovery of foreign load, the utility must place the account in the name of the owner, from whom it collects all unpaid bills, until such time as the foreign load is cured.  Harman v. PPL Electric Utilities Corporation, d/b/a PPL Utilities, Docket No. C‑20031793 (Order entered September 8, 2004); and Ward v. PPL Electric Utilities Corporation, d/b/a PPL Utilities, Docket No. C-00992784 (Order entered September 1, 2004).  Since the foreign load problem apparently was never cured during his tenancy, the Complainant does not owe the Respondent the unpaid balance of $44.28 on this account (N.T. 74‑75, 82; Respondent’s Exhs. 2 & 6).


Finally, the Complainant presents no evidence that the Respondent obstructed the foreign load investigation, suppressed a report, failed to properly credit him for payments made,
 caused a false credit report to be issued or improperly threatened termination of his service.  At most, the evidence suggests the Respondent mistakenly applied the law to conclude that no foreign load existed on his electric meter.  Under these circumstances, the complaint will be granted to the extent it raises a question of foreign load.  In all other respects, the complaint will be denied.

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.  See, 66 Pa. C.S. §§701, et seq.
2. Upon discovery of a foreign load in a multi-unit residential dwelling, the public utility must place the account in the name of the property owner, from whom it collects all unpaid bills, until such time as the foreign load is cured.  See, 66 Pa. C.S. §1529.1.

3. The Complainant has met his burden of proving that his meter registered foreign load where basement lighting was available to other individuals.  See, 66 Pa. C.S. §§332(a) & 1529.1.
4. The Complainant has not met his burden of proving that an outside floodlight constituted foreign load, since he controlled the light switch in his apartment.  See, 66 Pa. C.S. §§332(a) & 1529.1.

5. The Complainant has not met his burden of proving that the Respondent obstructed the foreign load investigation, suppressed a report, failed to properly credit him for payments made, caused a false credit report to be issued or improperly threatened termination of his service.  See, 66 Pa. C.S. §332(a).

ORDER


THEREFORE,



IT IS ORDERED:

1. That the complaint of Robert E. Schiloni against Duquesne Light Company at Docket No. C‑20042665 is hereby granted in part and denied in part.  To the extent the complaint raises a question of a violation of Section 1529.1 of the Public Utility Code, 66 Pa. C.S. §1529.1, by virtue of basement lighting at 900 Deely Street, Pittsburgh, Pennsylvania 15216 creating a foreign load on the Complainant’s electric meter, it is hereby granted.  To the extent it raises any other issue, the complaint is hereby denied.
2. That the Respondent shall, within 15 days of entry of the Commission’s Order in this case, credit the Complainant for any unpaid balance on this account.

3. That the docket for this case shall be marked closed.

Date:  April 22, 2005


















John H. Corbett, Jr.








Administrative Law Judge

	� 	See, Section 1529.1 of the Public Utility Code (the “Code”), 66 Pa. C.S. §1529.1.


	� 	Duquesne Light explains that it automatically sends the customer a refund check, when it finalizes an account with a credit balance.  When it received a payment in the amount of $43.98 on his finalized account on March 10, 2004, it automatically mailed the Complainant a refund check for that amount (N.T. 74-76, 79; Respondent’s Exhs. 1, 10 & 11).  While admitting to having received this check, the Complainant never cashed it (N.T. 61�63, 77).  Hence, the utility properly credited him for all payments made.
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