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HISTORY OF THE PROCEEDING



On April 30, 2004, Wyatt and Christine Lash (collectively referred to as Complainants) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (PPL, Respondent, or Company).  The Complaint alleged that Complainants had been overcharged for electricity since the installation of an automated meter (AMR meter or automated meter reader meter).  They requested that the overbilling be stopped and that the amount determined to be in excess of their usage be refunded to them.



On June 16, 2004, PPL filed an Answer which denied the material allegations of the Complaint.  PPL asserted that Complainants’ meter tested at 99.86% accuracy, and that they were properly billed for electric service.  PPL requested that the Complaint be denied.



On July 7, 2004, Chief Administrative Law Judge (CALJ) Veronica A. Smith issued an Interim Order Setting Resolution Conference, which directed PPL to contact Complainants no later than July 22, 2004, to set a mutually convenient time, no later than August 5, 2004, if possible, for a resolution conference.  After the conference, Respondent was directed to file a short status report within ten (10) days of the conference.  Respondent filed a report on August 3, 2004, which indicated that a telephonic resolution conference took place on July 30, 2004, but that no issues were resolved.  The matter was requested to be scheduled for a hearing.



On September 16, 2004, a Telephone Hearing Notice was issued which notified the parties that an Initial Telephone Hearing was scheduled for Tuesday, October 26, 2004, at 2:00 p.m. The case was assigned to me for a hearing and a decision.



On September 17, 2004, I issued a Prehearing Order which advised the parties of the day, date, and time of the hearing, and provided applicable procedures regarding submission of proposed exhibits, attorney representation, continuances, subpoenas, and informal discussions between parties, and emphasized the Commission’s policy encouraging settlements.



The Initial Telephone Hearing was held as scheduled on Tuesday, October 26, 2004, at 2:00 p.m.  PPL, who was represented by John F. Gross, Esquire, presented the testimony of two Company witnesses (William Grooms and Renaldo Guiliano) and introduced five exhibits (PPL Hearing Exhibits 1 through 5), all of which were admitted.  Tr. 73, 126.  Complainant Christine Lash (Complainant or Mrs. Lash) proceeded pro se, and testified in her own behalf.  Wyatt Lash, a Joint Complainant, did not testify and did not appear.  Mrs. Lash presented four exhibits (Complainants Exhibits 1 through 4), three of which were admitted.  Tr. 41.  Complainants Exhibit 1 was identified but was intentionally not moved into evidence by Mrs. Lash.  Tr. 38.



Additional time was required to complete the hearing and provide answers to questions raised by the presiding officer.  On November 2 and 19, 2004, telephonic conferences were held with the parties to clarify issues and witnesses, particularly on metering issues, for the upcoming hearing.



On November 5, 2004, a second Telephone Hearing Notice was issued which notified the parties that a Further Telephone Hearing was scheduled for Wednesday, December 1, 2004, at 10:00 a.m.  The parties were reminded to provide copies of proposed hearing exhibits to all parties and to the presiding officer prior to the hearing.



A Further Telephone Hearing was held as scheduled on Wednesday, December 1, 2004, at 10:00 a.m.  PPL was again represented by John F. Gross, Esquire, who presented the testimony of four Company witnesses (Renaldo Guiliano, William Grooms, Douglas Krall, and Anthony Osmanski) and introduced one exhibit (PPL Hearing Exhibit 6), which was admitted into evidence.  Tr. 218.  Subsequent to the hearing, an additional PPL exhibit (PPL Hearing Exhibit 7) was produced and was admitted into evidence without objection, by Interim Order dated December 14, 2004.  The official transcript also noted the admission of PPL Hearing Exhibit 7 at Tr. 231.



Mrs. Lash appeared pro se at the December 1, 2004, hearing, and testified in her own behalf.  She did not present any further exhibits.



At the conclusion of the hearing, Mr. Gross indicated that he would be filing a brief.  I indicated that I would be issuing a Briefing Order after receipt of the transcript.



I received the transcript of the December 1, 2004, hearing on January 11, 2005.  Thereafter, I issued a Briefing Order, dated January 11, 2005, which provided for the filing of Main Briefs by January 25, 2005, and Reply Briefs by February 1, 2005.



I received a copy of PPL’s Main Brief on January 25, 2005.  Complainants did not file a Main Brief.



On January 26 and 27, 2005, Mrs. Lash notified me that she did not receive PPL’s Main Brief until January 26, 2005.  PPL’s counsel agreed to a one-day extension for Complainants to file a Reply Brief.  Thereafter, I issued a Revised Briefing Order, dated January 28, 2005, which granted the one-day extension, until February 2, 2005, for Reply Briefs.



I received a copy of Complainants’ Reply Brief, which was timely filed, and issued an Interim Order closing the record on February 3, 2005.  The record consists of 231 pages of transcript, the testimony of four PPL witnesses and one witness for Complainants, seven PPL hearing exhibits, and three Complainants’ exhibits.  The case is now ready for a decision.

FINDINGS OF FACT


1.
Complainants are Wyatt and Christine Lash (Complainants), who reside at 342 Pine Grove Road, Nottingham, PA 19362, with their two children.  Complainants have received electric service from PPL Electric Utilities Corporation at their residence since August 26, 1992.  Tr. 6-7, 33-34; Complainants Exhibit (Ex.) 2. 



2.
Respondent is PPL Electric Utilities Corporation (PPL, Company, or Respondent), a public utility providing residential electric service in the Commonwealth of Pennsylvania. 



3.
Complainants’ home has ten rooms, 2,000 square feet of living space, and an electric heat pump/ central air conditioning unit for heating and cooling.  Electricity is also used for lighting, water heating, an outdoor hot tub, dehumidifier, three televisions, a satellite dish, computer, and various household appliances such as a stove, refrigerator, and washer and dryer.  Tr. 18, 33; Complainants Ex. 2; PPL Hearing Ex. 3.



4.
In August 2001, Complainants installed an in-ground, 12 x 24 foot fiberglass swimming pool on their property, with a ¾ horsepower pool pump which runs 24 hours a day during the pool season.  The pool was open for only two weeks in 2001 before it was closed, so the 2002 pool season (from April to September 2002) was the first full season that the pool was in operation.  Tr. 16-17, 77.  



5.
On June 5, 2003, PPL replaced the Complainants’ meter with an automated meter reader (AMR) meter.  Tr. 28-29.



6.
During the 2003 and 2004 pool seasons, Complainants’ billed usage was higher than during the 2002 pool season.  Tr. 17; Complainants Ex. 2.



7.
Complainants dispute all billed usage after installation of the AMR meter on June 5, 2003.  Tr. 7, 25, 28.



8.
Complainants presented usage data from March 2000 to and including October 2004 for comparison purposes in this case.  Complainants Ex. 2.



9.
The number of household residents has not changed during the period from March 2000 to and including October 2004.  Tr. 34.



10.
Complainants do not have a low potential for energy utilization with the addition of the pool pump usage as compared to billing periods without the pool pump.  There was only one pool season (2002) after installation of the pool but prior to installation of the AMR meter, and this period of time is insufficient to assess a normal level of household usage with the pool in operation.  Tr. 16; Complainants Ex. 2.


11.
Complainants did not have their heat pump/ central air conditioning system, hot water heater, dehumidifier, or pool pump checked during the disputed period, as had been recommended by PPL.  Tr. 34-35, 85, 223-224.



12.
The June 2003 bill, which was based on an actual meter reading and included any necessary adjustment for the previous estimated month of May 2003, was for 2,971 kilowatt hours (kwh).  Only the last six days of the billing period for that bill (June 5 – 10, 2003) reflected usage measured by the AMR meter.  Tr. 28; Complainants Ex. 2.



13.
In the June 2003 bill, the average kwh per day usage was 106 kwh, and the average daily usage in the June 2002 bill was 79 kwh.  Complainants Ex. 2



14.
If the difference between the average daily kwh usage for June 2003 and June 2002 (27 kwh) is backed out of the June 2003 billed kwh for the six days that the AMR meter was operating in that billing period (27 kwh x 6 = 162 kwh), the adjusted billed usage for that month would be 2,971 kwh – 162 kwh or 2,809 kwh.



15.
Using the adjusted billed usage for June 2003, the difference between the billed kwh for the twelve months immediately preceding installation of the AMR meter (July 2002 to June 2003), which is 30,037 kwh, and the twelve months immediately after installation of the AMR meter (July 2003 to June 2004), which is 30,835 kwh, is 798 kwh or an average of only 2.2 additional kwh per day.  Complainants Ex. 2.



16.
The billed kwh for the six months (October 2003 – March 2004) with no pool usage during the disputed period is 13,602, as compared to 14,364 kwh for the six months (October 2002 – March 2003) with no pool usage in the undisputed period prior to the AMR meter installation.  Tr. 16; Complainant Ex. 2



17.
A comparison of billed usage in April 2004 (2,073 kwh/ 655 heating degree days) to billed usage in April 2003 (2,657 kwh/ 663 heating degree days) shows that, while the degree days are almost identical, the billed usage for April 2003, a month which is not disputed, was considerably higher than the corresponding month of April 2004, a month which is in the disputed period.  Also, billed usage for the disputed month of February 2004 (2,510 kwh/ 1265 heating degree days) was considerably lower than the undisputed month of February 2003 (2,889 kwh/ 1216 degree days), while the degree days were slightly higher in February 2004.  Complainants Ex. 2.



18.
Complainants’ billing history after installation of the AMR meter is not abnormal as compared to past billing periods.  Complainants Ex. 2.

DISCUSSION


In her Formal Complaint, Mrs. Lash claimed that she had been overbilled for electric service by Respondent since an AMR meter was installed in her home on June 5, 2003.  Tr. 7.  As the Complainant seeking affirmative relief from the Commission, she bears the burden of proof.  66 Pa. C.S. §332(a).  Complainant must demonstrate that Respondent provided unreasonable public utility service, under Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501, due to overbilling for service.


To satisfy this burden, a complainant must demonstrate that the named utility is responsible for the problem involved in the Complaint, in that the utility has violated the Public Utility Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa. C.S. §701; Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992).  

In Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980), the Commission explained the process of meeting the burden of proof.  In accordance with Waldron, the complainant has the burden to put forth evidence establishing a prima facie case that he/she was overcharged for electric service.  Once the complainant has established a prima facie case, the burden of going forward, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence which is at least co-equal.  

If the utility rebuts a complainant’s evidence, the burden of going forward shifts back to the complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  Poorbaugh v. West Penn Power Company, 1994 Pa. PUC LEXIS 95.
I will summarize the parties’ evidence and then make a determination as to whether the Complainants have carried their burden of proof.

Complainants’ Position



Complainant Christine Lash testified that she resides at 342 Pine Grove Road, Nottingham, PA 19362, with her husband and two children, and has received residential electric service from PPL at that location since August 26, 1992.  Tr. 6-7, 33-34; Complainants Ex. 2.  The residence has ten rooms, 2,000 square feet of living space, and an electric heat pump/ central air conditioning unit for heating and cooling.  Tr. 18, 33.  Electricity is also used for lighting, water heating, an outdoor hot tub, dehumidifier, three televisions, a satellite dish, computer, and various household appliances such as a stove, refrigerator, and washer and dryer.  PPL Hearing Ex. 3, Tr. 33-34.  Complainant reports no changes to the size of her home or to her household appliances either before or during the disputed period.  Tr. 33, 223.  



In August 2001, Complainants installed an in-ground, 12 x 24 foot fiberglass swimming pool on their property, with a ¾ horsepower pool pump which runs 24 hours a day during the pool season.  The pool was open for only two weeks in 2001 before it was closed, so the 2002 pool season (from April to September 2002) was the first full season that the pool was in operation.  Tr. 16-17, 77.  Complainants switched to budget billing with the pool installation, due to uncertainty about the impact on their bills, and found that their electric bill for the 2002 pool season was not as high as expected.  Tr. 16-17. 



However, in June 2003, Complainants started noticing billing irregularities when the PPL bill received that month was higher than expected.  Although the June 2003 bill included a makeup bill in that the previous month’s usage had been estimated, the high billing continued in July, August, and September 2003, based upon actual meter readings.  Tr. 17; Complainants Ex. 2.  According to Mrs. Lash, this high billing has continued to the present time.  Tr. 7-8.  



Mrs. Lash asserted that the cause of these high bills is the AMR meter, which was installed by PPL on June 5, 2003, as part of its system-wide meter replacement program, and which does not accurately measure Complainants’ usage. Tr. 7, 28, 70.  Thus, Complainants are disputing all billed usage from June 5, 2003 to the present.  Mrs. Lash recognized that the June 2003 bill, which was dated June 10, 2003, included usage reported by the AMR meter for only the last six days of the billing period (June 5-10, 2003).  Tr. 28.   



Complainants contacted Respondent about the high bills, and, as a result, PPL performed a telephonic survey of Complainants’ appliances on July 30, 2003 and conducted a field investigation and meter testing on August 8, 2003.  Based upon these results, PPL concluded that the AMR meter was accurately measuring usage.  Tr. 51-52, 83-84.  



PPL’s field representative suggested that Complainants have their electric appliances tested to see whether any of these facilities could be the cause of the higher usage.  Tr. 85.  However, Mrs. Lash testified that the heat pump system (including air conditioner) had been thoroughly checked in March 2003, with no problems noted, and that the heating elements in the water heater had been replaced about eight months before the AMR installation.  Tr. 35, 220.  She indicated that the number of household residents had not changed either before or during the disputed period.  Tr. 34. 


Mrs. Lash introduced a multi-page Account Activity Statement (Complainants Ex. 2),
 which showed metered and billed usage from March 2000 to and including October 2004 (Complainants’ comparison period).  She compared AMR meter billings to pre-AMR meter billings and observed that, for example, the 3,369 kilowatt hour (kwh) billed usage in July 2003 was considerably higher than the 2,639 kwh billed usage in July 2002, even though the pool was open for the 2002 season.  Tr. 17, 220. 



Additionally, Mrs. Lash presented a two-page exhibit (Complainants Ex. 3), which showed the manufacturer, serial number, and bar code number from her current AMR meter, and a payment summary for 1996-2004, which Complainant presented to show an increase in her electric bill payments over time.  Tr. 20-21.  Complainant also presented an exhibit consisting of pages from the Commission’s regulations concerning meter reading and dispute procedures (Complainants Ex. 4).  


Mrs. Lash suggested, through her cross-examination of a PPL witness, that AMR meters were advanced meters and were therefore required by the Commission to be approved through inclusion on an approved list of “grandfathered” meters.  Tr. 97.  She questioned whether the AMR meter installed in her residence was on the approved list.



In addition to the refund for excessive billing sought in her Complaint, Mrs. Lash sought further testing of the AMR meter technology to verify its accuracy.  She volunteered her home, and suggested the placement of two meters running simultaneously in her home (one AMR meter and one traditional meter) to check the accuracy for an extended period of time.  Tr. 222.



In her Reply Brief, Mrs. Lash disputed some of PPL’s proposed findings of fact and questioned the accuracy of the meter tests.  She observed that PPL’s usage comparisons between the same months in different years should also take degree days into account.

PPL’s Position



PPL asserted that Complainants were accurately billed for their kwh usage from June 5, 2003, when the old meter was replaced with an AMR meter, to the present.  Its first witness, William Grooms, presented an Account Activity Statement for Complainants’ account (PPL Hearing Ex. 1) and used data from that Statement to prepare a chart (PPL Hearing Ex. 2) which compared Complainants’ billed kwh per month and average kwh per day, for each corresponding month, from August 2000 through September 2004.  The chart showed all AMR meter kwh in yellow.  Tr. 49.  As shown on PPL Hearing Ex. 2, the billed kwh per month and average kwh per day for some of the months preceding the AMR meter installation (e.g. January 2003) exceeded billed kwh and average kwh per day for the corresponding month after installation of the AMR meter (e.g. January 2004).  Tr. 48-49.



PPL’s second witness, Renaldo Guiliano, testified concerning his field investigation and meter testing at Complainants’ home on August 8, 2003.  Mr. Guiliano tested the accuracy of the installed AMR meter at 99.86% (PPL Hearing Ex. 4), and observed that the meter did not “creep” or register any load when the power was shut off.  Tr. 83-86.  In addition, he checked the dial reading on the meter, compared it to the reading electronically reported to PPL, and determined that the AMR meter was properly reading back to PPL.  Tr. 86.  



Mr. Guiliano also performed an analysis of Complainants’ potential energy usage for June 10 through July 10, 2003.  A telephonic appliance survey had determined a potential of 2239 kwh usage as a base load, without reflection of the air conditioning and pool pump usage.  PPL Hearing Ex. 3.  Mr. Guiliano determined that air conditioning usage would be 686 kwh to cool a 2,000 square foot house for that 30-day period, and the ¾ hp pool pump usage would be 707 kwh (for a 12 x 24 ft. pool with 24 hour pumping), for a total potential monthly usage of 3,635 kwh (2,239 kwh base load + 689 kwh + 707 kwh = 3,635 kwh).  Tr. 82, 105-107; PPL Hearing Ex. 3.  In PPL’s view, this 3,635 kwh compared favorably with the 3,369 kwh actual billed usage for the July 2003 bill.  Tr. 83.  However, as summer usage was higher than in the past, Mr. Guiliano recommended that Complainants have their cooling system, hot water heater, dehumidifier, and pool pump checked to see whether these facilities could be causing the higher usage.  Tr. 85.



Mr. Guiliano further testified about the meter tests that were performed on Complainants’ AMR meter before installation at the residence and on the old meter after removal from the home.  He sponsored PPL Hearing Ex. 5, which indicated that Complainants’ AMR meter accuracy was 99.6% at light load and 99.9% at full load, and that it was not “creeping.”  The old meter’s accuracy was 100.2% at light load and 99.8% at full load, and it also was not “creeping.”  Tr. 90-92.  Mr. Guiliano also ascertained that there was no foreign load at the Complainants’ property.  Tr. 108.  


PPL’s third witness, Douglas Krall, a PPL engineer and legislative/regulatory liaison, was presented to respond to questions about AMR metering and the assumptions built into PPL’s High Cost Estimate Worksheet (PPL Hearing Ex. 3).  Tr. 153-156.  He also testified that, in PPL’s view, AMR meters are not advanced meters
 so as to require that they be on a list of “grandfathered” meters approved by the Commission.  Tr. 156-160.  Advanced meters are more sophisticated measuring devices generally utilized for customers purchasing generation from suppliers other than EDCs (electric distribution companies).  Tr. 162, 166-167.  Mr. Krall sponsored PPL Hearing Ex. 6, which showed PPL’s Listing of “Grandfathered” Advanced Meters, filed pursuant to an April 1, 1999, Secretarial Letter at Docket No. M‑00991233.  Tr. 159-160. 



PPL’s last witness, Anthony Osmanski, Engineering Manager for Metering Support, provided further detail on the field testing that was performed on Complainants’ installed AMR meter on August 8, 2003.  He also explained the accuracy testing performed on Complainants’ AMR meter before installation and on the old meter, after removal and before retrofitting with the AMR device for reinstallation in another customer’s home. PPL Hearing Ex. 5; Tr. 190-191.  In addition, Mr. Osmanski provided further detail on how PPL verifies the accuracy of the AMR meter data communicated to it for billing purposes.  Tr. 194-195. 



Finally, PPL presented the affidavit of William Grooms (PPL Hearing Ex. 7), which was admitted without objection, to clarify that the assumed usage of the various appliances shown in the High Cost Bill Estimate in PPL Hearing Ex. 3 can be mathematically determined.  This is done by multiplying the appliance’s assumed kwh usage by 1000 to convert to watt-hours, and then by dividing this result by the appliance wattage. 



In its Brief, PPL argued that Complainants had not established a prima facie case of overbilling, under Waldron v. Philadelphia Electric Company (Waldron), 54 PA PUC 90 (1980), and that the Complaint should therefore be dismissed.  Even if a prima facie case had been established, PPL presented substantial evidence that the meter was and is working properly.  Furthermore, PPL demonstrated that Complainants had the potential to use approximately 3,600 kwh per month, and Complainants were never billed for more than 3,369 kwh.  Complainants did not rebut this evidence and thus, PPL is entitled to prevail.  Milkie v. Pennsylvania Power & Light Company (Milkie), 768 A.2d 1217 (Pa. Commw. 2001).

ALJ Resolution


The parties have provided considerable evidence on all issues involved in this billing complaint case and are to be commended for their thorough presentations.  It is now my task to render a decision in this matter, based upon the evidence of record and applicable law.  66 Pa. C.S. §§332(d), 334(a).



As stated by the Commonwealth Court in Milkie, supra, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his or her case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage. 



Complainants have the burden of proof and must first establish a prima facie case of overbilling in the disputed period to shift the burden of going forward with the evidence to Respondent.  Waldron, supra.  Case law holds that when a complainant has presented testimony that:  (1) the number of occupants in a household has not changed; (2) the potential for energy utilization was low; and, (3) the complainant’s prior billing history showed no previous abnormalities, then he/she has established a prima facie case which, unrebutted by a utility, would entitle complainant to prevail.  Dyckman v. PPL Electric Utilities Corporation (Dyckman), Docket No. C-20030661, Order entered December 16, 2004; Replogle v. Pennsylvania Electric Company (Replogle), 54 PA PUC 528 (1980).


Complainants have provided billed usage from March 2000 to October 2004 in their case presentation for comparison purposes.  I conclude that Complainants have presented testimony that the number of household occupants has not changed during the period from March 2000 to and including October 2004.  Tr. 34.  However, the other two criteria are more troublesome.



To establish a low potential for energy utilization in the disputed period, successful complainants have generally shown either that their appliances and other electric-consuming equipment have not changed, were not utilized, or that these facilities have been replaced with more energy efficient models.  Complainants in these cases have also presented evidence that the appliances were checked during the disputed period and were operating properly.  See, e.g., Dyckman and Replogle, supra.



In contrast to the above-mentioned cases, Complainants clearly have increased their potential for energy utilization from prior periods through installation of a 12 x 24 foot in-ground swimming pool with a ¾ horsepower pump which runs 24 hours a day.  The Complainants’ own account exhibit showed that energy utilization increased during the summer months of 2002, 2003, and 2004, which were the summers after installation of the pool in late August 2001.  At the conclusion of the pool seasons, usage levels generally decreased to levels closer to those experienced before the pool installation.  Complainants Ex. 2.



Complainants have asserted that the 2003 and 2004 pool seasons, which occurred after the AMR meter installation, should be compared to the 2002 pool season, to compare periods of time where the potential for energy utilization was similar. Tr. 17-18, 220-221.  They contend that billed usage was much higher after their meter was replaced with an AMR meter in June 2003. Tr. 17.  



I agree that, for example, Complainants’ July 2003 bill was about 28% higher, with lower cooling degree days (3,369 kwh/ 257 cooling degree days), than the July 2002 bill (2,639 kwh/ 306 cooling degree days).  Complainants’ Exhibit 2.  However, I do not agree that Complainants can establish a low potential for energy utilization after installation of a pool simply by comparing disputed 2003-04 summer usage to a “control” period which consists of only one pool season (2002).  This limited billing history with the pool, prior to the AMR meter installation, is insufficient to show a potential for low energy utilization, as required by Replogle and Dyckman, supra.  



Furthermore, as pointed out by PPL in its Brief, the record does not reflect that Complainants had their appliances checked during the disputed period.  PPL Brief, p.5.  Mr. Guiliano had recommended, during his August 8, 2003, inspection, that Complainants have their cooling system, hot water heater, dehumidifier, and pool pump checked to see whether these facilities could be causing the higher usage. Tr. 85.  In her Reply Brief, Mrs. Lash contended that she did have those appliances checked after the recommendation was given.  Complainants’ Reply Brief, Section I., point #3.  Since there is some controversy about this point, I will elaborate on the record evidence.



During Mrs. Lash’s direct case presentation on October 26, 2004, I specifically asked her whether the appliances had been checked since installation of the AMR meter on June 5, 2003.  In response, Mrs. Lash indicated that the heat pump/ central air conditioning system had been checked in March 2003 and had been found to be operating efficiently for its age.  Also, the hot water heater was fairly new and its heating elements had been replaced about eight months prior to installation of the AMR meter, which would have been approximately October 2002.  Tr. 34-35.  Mrs. Lash did not specify that either the dehumidifier or the pool pump had been checked after the AMR meter installation.



During cross-examination, Mrs. Lash was asked by counsel for PPL to confirm that she had not had the appliances checked since the AMR meter installation.  She equivocated, but eventually asserted that “everything” had been checked by an electrician about six weeks before the hearing (which would have been about mid-September 2004).  Tr. 36-37.


In her rebuttal testimony, Mrs. Lash indicated that the heat pump/ central air conditioning system had been checked in March 2003, and that the hot water heating elements had been replaced approximately eight months prior to the AMR meter installation.  Tr. 220.  


Since the record was unclear, I again asked Mrs. Lash, immediately after her rebuttal testimony, to clarify when her appliances had been checked.  The following exchange occurred (Tr. 223-224):

Judge:  You have a heat pump system rather than baseboard electric?

A:  That is correct.

Judge:  All right.  Have you had your cooling equipment checked recently, your air conditioning equipment?

A:  That is all one unit, and that was all checked at one time.

Judge:  All right.  So that would be March of 2003?

A:  March of 2003, correct. 



To show a low potential for energy utilization, more certainty is required about whether or not the appliances have been checked and found to be operating efficiently, during the period of alleged high energy utilization.  Since the 2003 and 2004 pool seasons show higher kwh usage than 2002, and usage tended to be closer to 2002 levels after the pool was closed, it would seem axiomatic that excessive usage from appliances, including the pool pump and central air conditioning system that are utilized exclusively in the summer, must be ruled out. 



Complainants also have not satisfied the third criterion in Dyckman and Replogle, which essentially requires that the disputed period show an abnormal usage pattern as compared to previous periods.  As stated previously, Complainants rely only upon the 2002 summer billings as a “control” for pool usage, and this is an insufficient period of time to show that subsequent summer billings after installation of the AMR meter are abnormal.



Complainants utilized billed kwh for the non-pool months in prior years as a “control” to assert that non-pool related usage with the AMR meter is abnormally high (e.g. Complainants compare April 2004 to April 2001).  Complainants Reply Brief, Section II, ¶3.



However, as brought out by PPL, the months of January through April 2003, which Complainants contend were accurately billed, all had higher and, in some cases, considerable higher billed usage than the corresponding months of January through April 2004, which are months that are in dispute.  PPL Brief, pp. 4-5.  Complainants respond that the 2003 winter months had a higher combined number of degree days (Complainants Reply Brief, Section II, ¶3), but that argument also tends to support billing accuracy in 2004, since electric heat usage does tend to be higher in higher heating degree day months, and vice versa.  Tr. 61-62. 



Also, while Complainants compare April 2004 to April 2001, a comparison of April 2004 (2,073 kwh / 655 degree days) to April 2003 (2,657 kwh / 663 degree days) shows that, while the degree days are almost identical, the billed usage in April 2003, a month which was not disputed, was considerably higher than the corresponding month of April 2004, which is disputed by Complainants.  Also, the billed usage for the disputed month of February 2004 (2,510 kwh / 1265 degree days) was lower than the undisputed month of February 2003 (2,889 kwh / 1216 degree days), while the degree days were slightly higher in February 2004.  These discrepancies were not explained by Complainants.



I also considered whether Complainants’ billed usage for the twelve months immediately preceding installation of the AMR meter (as shown in Complainants’ Ex. 2) was abnormally high in comparison to the billed usage for the first twelve months after the installation.  Since the June 2003 bill included six days of billed usage after the AMR meter installation (June 5-10, 2003), I backed out the difference between the average kwh daily usage for June 2003 and June 2002 (106 kwh – 79 kwh = 27 kwh) for each of the six days (27 kwh x 6 = 162 kwh), to derive an adjusted billing for June 2003 of 2,809 kwh (2,971 kwh – 162 kwh = 2,809 kwh).  



I found that from July 2002 to June 2003 (adjusted), which was pre-AMR meter installation but which included a full pool season within the twelve months, Complainants were billed for 30,037 kwh.  After installation of the AMR meter, from July 2003 through June 2004, Complainants were billed for 30, 835 kwh.  The difference is only 798 kwh, which equates to about 2.2 additional kwh per day after installation of the AMR meter (798 ÷ 365 = 2.2).



Furthermore, I noted that the billed kwh for the six months of October 2003 through March 2004, with no pool usage, during the disputed period, is 13,602, as compared to 14,364 kwh for the six months of October 2002 through March 2003, with no pool usage, in the undisputed period prior to the AMR installation.  Tr. 16; Complainant Ex. 2. 



Complainants also presented a payment history on their account (Complainants Ex. 3) to show that their PPL bills have increased through the years.  However, an increase in payments does not necessarily equate to an increase in billed kwh as there are many variables such as energy cost rates and tax rates which could impact a bill.  I will not consider this evidence in determining whether or not Complainants have shown abnormally high usage for the disputed period.  


Accordingly, Complainants have not shown that their billing history after installation of the AMR meter was abnormally high or unusual as compared to past billing histories.



Since Complainants have not met the criteria for establishing a prima facie case, the burden of going forward, pursuant to Waldron, does not shift to Respondent.  As determined by the Pennsylvania Supreme Court in Burleson v. Pa. P.U.C., 501 Pa. 433, 461 A.2d 1234 (1983), 1983 Pa. LEXIS 636, since Complainants have not shown that their power usage for the billing period in question was unchanged from earlier periods, and yet their billed usage was higher, they have not established a prima facie case.  Thus, Complainants have not met their burden of proof, and their Complaint will be denied.



While it is not necessary to consider Respondent’s evidence, since Complainants did not established a prima facie case of overbilling, I note that Respondents have presented considerable evidence, which was previously summarized herein, concerning numerous meter accuracy tests, the mechanics of AMR meters versus traditional meters, the distinction between advanced meters and Complainants’ AMR meter, and the potential for energy utilization, all in response to issues or questions raised herein.  It is record evidence which is available for consideration in the event the Commission determines that Complainants have established a prima facie case.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and the subject matter of this case.  66 Pa. C.S. §§701, 1501.



2.
Complainants have the burden of proving that they are entitled to relief from the Commission.  66 Pa. C.S. §332(a)


3.
“Burden of proof” means the duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992).  


4.
The controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his or her case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Milkie v. Pennsylvania Power & Light Company, 768 A.2d 1217 (Pa. Commw. 2001).



5.
When a complainant has presented testimony that the number of occupants in a household has not changed, that the potential for energy utilization was low, and that complainant’s prior billing history showed no previous abnormalities, he/she has established a prima facie case which, unrebutted by a utility, would entitle complainant to prevail.  Replogle v. Pennsylvania Electric Company, 54 PA PUC 528 (1980). 



6.
Complainants have failed to establish a prima facie case of overbilling.



7.
Complainants failed to sustain their burden of proving that Respondent provided unreasonable public utility service, pursuant to 66 Pa. C.S. §1501, by billing Complainants for energy which was not used.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Formal Complaint filed by Wyatt and Christine Lash, at Docket No. F-0151645, against PPL Electric Utilities Corporation, is denied.

Dated:
May 2, 2005




________________________








Kandace F. Melillo








Administrative Law Judge
� Mrs. Lash, who is not an attorney, indicated initial difficulty in obtaining information from PPL from her Complaint, but was able to obtain the information.  I explained that PPL was represented by counsel in this matter, and that she needed to contact counsel and not the Company regarding discovery matters.  Tr. 9-15.


� Commission regulations concerning advanced meters are found at 52 Pa. Code §§57.251-57.259.  A qualified advanced meter is defined at 52 Pa. Code §57.252 as a billing meter that supports the provision of generation services in a competitive market and meets certain advanced meter standards.  Mrs. Lash’s residential meter does not meet these criteria.  Tr. 158.
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