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HISTORY OF THE PROCEEDING

On October 18, 2004, David G. Sanders (“Complainant”) filed a Formal Complaint against PPL Electric Utilities Corp. (“PPL” or “Respondent” or “Company”) with the Pennsylvania Public Utility Commission’s (“PUC” or “Commission”) alleging that the Company’s service was inadequate with flickering of lights, power surges causing damage to his electric stove and no response or otherwise follow-up from PPL contact person Dan Gudleski.  The Complainant stated that he contacted PPL about checking for power surges in December 2002.  Complainant stated that PPL responded by installing a tester on his meter in January 2003 for two weeks; for the duration of the two weeks Complainant’s lights did not flicker. The Complainant requested PPL to pay for the computer chip in the stove, the cost of a surge protector and installation of a breaker, as well as to obtain adequate electric service to his home.
On November 24, 2004, PPL filed an Answer to the Formal Complaint and New Matter and Motion to Dismiss the Complaint (“Motion”).  The Answer alleged that the Company was without knowledge of the Complainant’s lights flickering on and off frequently.  The Company admitted that Complainant spoke with Mr. Gudleski, Senior PPL Engineer, and that Mr. Gudleski advised Complainant that a recording voltmeter established there were no power surges.  PPL further states that Mr. Gudleski had no reason to contact Complainant about the power surge issue.  PPL disputes that a tester was installed on Complainant’s meter in January 2003 and stated that the testing occurred in December 2002.  PPL denied that it did not cooperate with Complainant and further asserted that the Company installed a recording voltmeter, tested Complainant’s service for power surges and determined none were occurring, and discerned that the problems with Complainant’s stove were not the result of power surges originating with PPL.  PPL admitted to what it referred to as momentary outages manifesting to the Complainant’s property as flickering lights in 2003.  PPL further addressed the allegations in the Complaint and through New Matter and Preliminary Motion moved to dismiss the Complaint based on lack of jurisdiction of the Commission to award damages. 

By letter filed December 15, 2005, Complainant responded to the New Matter and Motion clarifying the allegations he made in his Complaint.  Complainant also admitted that tree trimming done by PPL has helped reduce flickering of lights when there were storms but lights flicker on and off when there is no wind or storm.

By Order dated January 3, 2005, Chief Administrative Law Judge Veronica A. Smith granted in part and denied in part the Motion.  The Motion was granted in part based on the lack of Commission jurisdiction to award damages as requested by the Complainant; however, the Motion was denied in part based on the Complainant alleging inadequate and unreasonable service.  Complainant was cautioned that he has the burden of proof to demonstrate that PPL violated Commission statute, regulations or Orders.  The Order then set the dispute for hearing.

An Initial Telephonic Hearing Notice dated January 5, 2005, was sent to the parties stating a scheduled telephonic hearing for Monday, February 7, 2005 at 10:00 a.m.  The Notice also stated that Administrative Law Judge (“ALJ”) Angela T. Jones would preside over the hearing.
A Prehearing Order was issued on January 6, 2005, advising the parties of the date and time of the scheduled hearing, and that the case could be dismissed if they failed to appear for the hearing and failed to obtain a continuance.  The Prehearing Order also reminded the parties of their responsibility to notify me of any change in the telephone number where they could be contacted for the hearing.  Furthermore, the Prehearing Order stated that a request for a change of the scheduled hearing date must be in writing no later than five (5) days prior to the hearing and sent to the presiding ALJ and all parties of record.
By letter dated January 18, 2005, counsel for PPL advised me of a conflict with the scheduled hearing date and requested the matter be rescheduled.  Counsel indicated that Mr. Sanders concurred with the request for continuance.  By letter dated, January 20, 2005, the continuance was granted and by Notice dated February 8, 2005, the Initial Hearing was rescheduled for Thursday, March 24, 2005, at 10:00 a.m.  

In accordance with the Prehearing Order via Federal Express dated March 16, 2005, PPL submitted three (3) copies of seven (7) proposed exhibits for possible use at the Initial Telephonic Hearing.  Mr. Sanders did not present any proposed exhibits.
The Initial Telephonic Hearing convened as scheduled on March 24, 2005.  Mr. Sanders appeared pro se and testified on his own behalf.  PPL was represented by Mr. Gary L. Weber, Esquire, who presented the testimony of two (2) Company witnesses, Mr. Robert Weston and Mr. Stephen Bogle and introduced seven (7) exhibits, which were admitted into the record without objection.  The testimony generated a transcript of seventy-seven (77) pages.  No briefs were filed.  This matter is now ripe for decision.
FINDINGS OF FACT

1. The Complainant is David G. Sanders who receives electric service at RR5 Box 980, Sunbury, Pennsylvania 17801, at account # 27110-50003 from PPL Electric Utilities Corporation.  Formal Complaint. 

2. Mr. Sanders testified that in the summer of 2000 the computer chip for his electric stove went out.  Tr. 8.
3. Mr. Sanders called a repairman to repair the stove and the chip was replaced.  Tr. 8.

4. A month later another computer chip went out on Mr. Sanders’ stove.  The repairman replaced this chip and made some inquires about the electricity. Tr. 8. 

5. Mr. Sanders’ discussion with the repairman led him to call PPL, specifically Mr. Dan Gudleski, regarding power surges and lights flickering on and off at his property.  Tr. 8-9.
6. Mr. Sanders was not satisfied with an explanation of tree limbs or squirrels as causes of his problems because instances of flickering were occurring too frequently—three times per month.  Mr. Sanders would mark the occurrences on a calendar and highlight them.  Tr. 9, 12-13.
7. Mr. Sanders testified that the status of power surges and flickering lights went on through about 2002 before PPL put a test meter on his house. Tr. 9.
8. Mr. Sanders testified that he spoke to someone at PPL’s Allentown office about checking their ground wires at their substation.  He spoke to the Allentown office before PPL put the test meter on his property.  Tr. 9.

9. Mr. Sanders stated for six months, from the winter of 2002 to about June 2003, there was no flickering of lights, or anything; even through winds, snows, all weather conditions existed.  Tr. 9-10, 13-14.

10. Mr. Sanders recalled in August 2003 prior to leaving for vacation, the power flickered quickly on and off and blew the computer chip for the stove.  Tr. 10.
11. Mr. Sanders called Mr. Dan Gudleski after the computer chip blew on the stove and received information that he would not return to the office until 3:00 p.m.  Mr. Sanders requested Mr. Gudleski to call him.  Tr. 10.

12. Mr. Sanders did not hear from Mr. Gudleski after August 2003.  Tr. 10.
13. Mr. Sanders then notified the Commission in September of 2003 of his electric service problems.  Tr. 10.
14. Mr. Sanders testified that he was told the PUC would be in touch with him.  He contacted the PUC in March 2004 and was told there was nothing on file about his electric service problems.  Mr. Sanders then re-filed his electric service problems with the PUC. Tr. 10-11.
15. Mr. Sanders acknowledged that his home has surge protectors on every electrical device but the electric stove. He disputed that PPL is not responsible for creating the power surges.  Tr. 11, 21.

16. Mr. Sanders spoke directly with Mr. Gudleski prior to 2003, but has not spoken with Mr. Gudleski since then.  Tr. 15-16.

17. Mr. Sanders experienced flickering of lights in 2004 on April 18th; May 7th, 12th, 15th and 18th; June 1st, 8th, 12th, 14th, 15th; July 14th, 26th, 31st.  Tr. 18-19.

18. Mr. Sanders was on vacation in August 2004 and does not know if flickering lights occurred in his home because he was not home.  Tr. 19-20.

19. Mr. Sanders experienced flickering lights in 2004 on September 1st and18th; October 4th, 12th, 14th, and 18th; November 28th. Tr. 20.

20.  Mr. Sanders has no record of flickering lights in December 2004.  Tr. 20.

21. Mr. Sanders testified that there was one outage in the summer of 2004.

22. Mr. Sanders testified that the flickering lights occur within a blink of an eye but cause electric devices to go off. Tr. 22.

23. Mr. Sanders understood that PPL did extensive work in his area to attempt to reduce flickering lights and outages.  Tr. 22-24 and PPL Exhibit #4.

24. Mr. Sanders testified that after PPL did work on the distribution line in the summer of 2004 there were fewer problems up to an extent and that the flickering lights were not as frequent per month, but it still occurred.

25. Mr. Robert E. Weston is the design supervisor for Bloom and Sunbury, Pennsylvania for PPL and is responsible for the engineering from the substation up to the house of PPL customers in those areas.  Tr. 30-31.

26. Mr. Weston did work with Mr. Dan Gudleski, but Mr. Gudleski is no longer employed by PPL as of the end of January 2005.  Tr. 31, 59.

27. The flickering that Mr. Sanders described is caused by PPL’s automatic devices.  PPL tries to control the amount of outages, so these devices work within a couple seconds delay to give the fault a chance to clear and allow the customer to be back on line.  Tr. 31-32.

28. A fault could be anything from a tree hitting the conductor, a squirrel on a transformer causing a fuse to blow, a vehicular accident involving PPL facilities, a shot of lightning interfering with PPL facilities or some other minor occurrence.  Tr. 32.

29. To give the system a chance for the fault to clear means that the system will go out of service for a matter of a couple cycles—a couple seconds.  A device will have a chance to overcome the fault situation and bring service back to the customer i.e. for the squirrel to fall off the line, the tree to fall to the ground and off the conductors or the conductor hit by the vehicle to settle down and recover to function.  Tr. 32.

30. An automatic device will operate three times over a very short period of time and on the fourth time it will lock open.  Tr. 32.

31. Locking open means that there will be a permanent outage. Tr. 32-33.

32. The rationale behind the three cycles before the device locks open is to provide the situation with a timeframe to clear and thereby reduce the outages a customer would experience rather than to have an outage occur.  Tr. 33.

33. PPL cannot completely eliminate flickering because the distribution facilities or lines are in environments with trees, animals and vehicular accidents.  Tr. 33.

34. PPL monitors the momentary interruptions or flickerings at the substations.  Tr. 33.

35. PPL has a record in a yearly report of interruptions or momentaries that happen at the breaker at the substation.  Tr. 33-34 and PPL Exhibit #2.

36. PPL does not record all momentary interruptions that occur in PPL’s system; just those that occur at the breaker.  The devices in the field beyond the substation that have momentaries, PPL does not see.  Tr. 34.

37. PPL does not see the momentaries that occur on the devices in the field because those devices are not monitored electronically like the substations.  Tr. 34.

38. PPL observed that momentary interruptions were increasing in 2002 from storms and other causes.  Tr. 35 and PPL Exhibit #2.

39. PPL reacted to increased momentaries by determining the cause of trouble.  The Company may have put other devices on the line to isolate the cause of trouble and proceeded to make the correction.  PPL also looked at the facilities of its distribution system and the trees around it.  Tr. 35-36.

40. The section of the distribution system that feeds Mr. Sanders has roughly 1,650 customers. Tr. 36.
41. PPL observed the momentaries increasing in Mr. Sanders’ area in 2002 and kept monitoring the situation through 2003.  Tr. 36.

42. On January 6, 2002, there was a snow storm; on February 1, 2002, there was a wind storm; on October 29, 2002, there was heavy, wet snow—all these storms correlate to momentaries occurring in the Susquehanna region where Sunbury, Mr. Sanders’ area, is located.  Tr. 37-38, PPL Exhibits # 2 & 3.

43. A number of momentaries occurred from December 25th through December 26th, 2002 which related to a heavy snow storm with ice and wind.  These kinds of heavy storms tend to increase momentaries.  Tr. 38-39 and PPL Exhibits # 2 & 3.

44. PPL addressed momentaries by trimming trees within and outside the right-of-way to potentially decrease the effects on the system and in snow and ice storms.  Tr. 39.

45. PPL addressed the frequency of momentaries over the distribution line section serving Mr. Sanders by trimming trees and working on conductors and pole equipment to be in good working condition.  Tr. 40 and PPL Exhibit #4.

46. Regarding the pole equipment, from December 10, 2003 through January 20, 2004, PPL performed a line inspection and went from pole to pole in the line section serving Mr. Sanders.  Anything that looked questionable or in need of work; a work order was drafted to make repairs and fix the equipment.  Tr. 40-41.

47.  PPL Exhibit #5 is approximately eighteen (18) work orders which represent the work orders generated from the line inspection.  Tr. 41-42 and PPL Exhibit #5.

48. The work on the line section for Mr. Sanders was performed from January through May, 2004 in an attempt to improve the reliability of PPL’s service to Mr. Sander’s service area.  The work cost approximately $100,000. Tr. 42 and PPL Exhibit #4.
49. PPL sent signed correspondence to 1,639 customers, including Mr. Sanders, of the work it had performed on the line section because of customers experiencing flickering lights beginning the summer months of 2001.  Tr. 43 and PPL Exhibit #4.

50. PPL noted the last outage in Mr. Sanders’ area was on July 21, 2004, which was caused by a cross arm that failed on the line in a position that could not be repaired without taking the line down. The outage was prearranged. Tr. 44-45 and PPL Exhibit #6.

51. PPL installed a recording voltmeter on Mr. Sanders’ property on December 17, 2002, and removed it on December 23, 2002. Tr. 45.

52. PPL recorded three instances where there was depressed voltage on its substation servicing Mr. Sanders.  Depressed voltage means one of the breakers other than the breaker for Mr. Sanders’ at the substation was tripped. Tr. 46 and PPL Exhibit #1.

53. Depressed voltage happens often and is expected. Tr. 46.

54. PPL has not received any other complaints regarding property damage from customers on Mr. Sanders’ line regarding momentaries causing customers to have an electrical appliance problem.  Tr. 47, 50.

55. PPL provided to the Commission an explanation of the momentary interruptions Mr. Sanders experienced in May and June 2004 responding to Mr. Sanders’ informal complaint in 2004.  Tr. 47-48 and PPL Exhibit #7.

56. The momentaries are monitored by the Company over its distribution system up through the breaker at the substation.  Momentaries are not monitored beyond the substation to a customers’ residence.  Tr. 49-50.

57. PPL did have complaints regarding flickering lights from customers other than Mr. Sanders and complaints subsequent to the Company’s July 14, 2004 letter—PPL Exhibit #4.  Tr. 51. 
58. The tolerance of the electric service provided by PPL is to maintain a level of voltage between 114 and 126 volts.  Tr. 53.

59. A momentary that goes below the voltage tolerance does not result in a customer experiencing flickering lights.  The customer would experience dimming lights.  Tr. 54.

60. Mr. Weston testified that most equipment can override the voltage dipping below the maintenance level.  Tr. 54.

61. Mr. Weston testified that momentaries below the tolerance or maintenance level happen quite often.  Tr. 54.

62. A momentary lasts for one or two cycles—less than a minute while an outage is out of service for a longer period of time.  Tr. 62.  

63. Mr. Stephen Bogle is employed by PPL and works as a field services forester to manage the vegetation contract and program for the Susquehanna region which contains the service area of Mr. Sanders.  Tr. 64.
64. PPL maintains a vegetation program to trim trees around the distribution lines on a schedule—approximately every five years in urban areas and approximately every eight years in rural areas.  Tr. 65.
65. Mr. Bogle testified that Mr. Sanders’ service area is considered rural.  Tr. 65.  
66. PPL does trim trees earlier than the five or eight year schedule when the Company is notified of problem areas that it believes are caused by trees.  This interim measure of trimming trees prior to the schedule is called hot spot trimming. Tr. 65.
67. Hot spot trimming had been done on the circuit that feeds Mr. Sanders’ premises at three different times in 2001, three different times in 2002, and four times in 2003.  Tr. 65-66.

68. Prior to the hot spot trimming, full trimming occurred on the circuit that feeds Mr. Sanders from 1995 to 1997. Tr. 66.

69. PPL did undertake a comprehensive tree trimming program starting in November 2002 with eight miles of line between a substation and Augustaville and then again in February 2003 the entire line from substation to the end—approximately 150-160 miles—which was completed in February 2004.  This was the line that services Mr. Sanders’ property.  Tr. 66‑67.

70. The scheduled comprehensive maintenance cycle program encompassed trimming trees growing in from the sides towards the wire and removing brush on the floor and within the right-of-way and clearing hazards that are off the right-of-way i.e. decaying or leaning trees but first obtaining the property owner’s permission to remove them.  Tr. 67.

71. PPL only has rights to the edge of the right-of-way.  Outside of the right-of-way, PPL must obtain permission from the property owner.  On rural lines, generally fifteen (15) feet on each side of the wire is the right-of-way.  Tr. 68.

72. In Mr. Bogle’s opinion tree trimming and removal has reduced problems on PPL’s lines but has not eliminated problems caused by trees.  The environmental and weather changes can cause limbs to snap and break affecting the lines and the Company only has the authority to trim those trees within the right-of-way.  Tr. 68-69.

DISCUSSION

In his Formal Complaint, Mr. David Sanders alleged that he received inadequate electric service from PPL as he has experienced frequent flickering of his lights on and off and unable to keep his stove operable as the flickering damaged the computer chip of the stove and thus obstructs the stove from operating.  Complainant requests adequate electric service to his home.
  As the Complainant requests the Commission to hold PPL accountable for the adequacy of its service, he is seeking affirmative relief from the Commission; and therefore, is the party with the burden of proof.  66 Pa. C.S. § 332(a).  

To establish a sufficient case and satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den. in 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6 (1993), 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).

The Complainant experienced momentary interruptions in electric service or frequent occurrences of lights flickering on and off for seconds in his home.  Although Mr. Sanders has experienced some outages, the focus of his Complaint is on the momentary interruptions or flickering of lights on and off.  Mr. Sanders has experienced this problem since 2000 and it has caused his electric stove to be inoperable because the stove’s computer chip blows following the flickering of lights on more than one occasion.  Mr. Sanders has chosen not to fix the computer chip for the stove since the chip blew in August 2003 because his lights continue to flicker on and off.  Mr. Sanders testified that the electric stove is the only electric appliance that does not have a surge protector.  Tr. 11, 21.  Mr. Sanders admitted that he did not experience flickering of lights from the winter 2002 to June of 2003.  Tr. 9-10, 13-14.  Mr. Sanders has experienced and testified to at least three flickering instances in the following months in 2004:  May, June, July and October.
  Mr. Sanders elicited testimony from the Company witness that the Company does not monitor the flickering in the distribution system from the substation to the residence.  Tr. 49-50.  

PPL provided evidence that it had been aware of the flickering lights to customers in Mr. Sanders’ line section since 2001.  See Exhibit #4.  PPL also provided a voltmeter to test and record the voltage to Mr. Sanders’ residence in December 2002.  PPL has trimmed trees on the distribution system serving Mr. Sanders’ residence on a maintenance schedule and on an as-needed basis where the trees are in the right-of-way or the property owners have granted PPL permission to do so. Tr. 65-67.  PPL completed this tree trimming program in February 2004.  Tr. 66-67.  The PPL witness testified that the momentary interruptions are a matter of one or two seconds and are a preventive measure to cause a potential fault not to achieve outage status but to clear.  Tr. 31-33. 
While I believe that Mr. Sanders has put forth substantial evidence that his electric service has experienced frequent momentary interruptions, I do not find that the electric service provided is inadequate.  Although I am sympathetic to a frustrating situation that has existed since 2000, even Mr. Sanders conceded the measures taken by the Company have helped the situation. PPL has reacted to observed frequency of momentary interruptions through the trimming program and the monitoring of weather and vegetation effects on its poles and other equipment in the distribution system.  PPL has communicated its efforts to its customers.  Because the momentary interruptions can be caused by environmental, weather, or vehicular accidental conditions, momentary interruptions in the opinion of PPL’s witness will not be eliminated. 
I find it very interesting that Mr. Sanders has surge protectors for all of his electronic devices except the problematic device—the electric stove.  Since it appears the computer chip to the electric stove is not tolerant to quick on and off swings in voltage (momentary interruptions), it is curious that Mr. Sanders didn’t hold the manufacturer accountable to use a computer chip conducive for the electric supply tolerances and transmission methods commonly provided by PPL or otherwise provide electronics to protect against the known sensitivity of the computer chip.  I do not find it unreasonable for PPL to have momentary interruptions as it is used to prevent the catastrophic fault of a system outage.  
I simply cannot find that Mr. Sanders sustained his burden of proof because the Company has provided convincing evidence as to why momentary interruptions are needed, preventive measures to decrease potential sources of momentary interruptions and convincing evidence that the momentaries cannot be eliminated.  The Company has provided a copy of the letter that was sent as notification for its efforts to prevent the frequency of the momentary interruptions and testified that it was sent to all PPL customers that are on the same distribution system or line as Mr. Sanders.  Additionally, Mr. Sanders’ own testimony was that after PPL performed the work in 2004, the flickering was not as frequent as it had been in the past, although it did still occur.  Mr. Sanders’ own testimony demonstrates that PPL’s efforts were effective.  I cannot find that PPL provided inadequate service. 
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties to and the subject matter of this proceeding.

2.
Pursuant to 66 Pa. C.S. § 332(a), the burden of proof in this proceeding is upon complainant.

3.
Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Such a showing must be by a preponderance of the evidence.

4.
Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.

5.
When a complainant fails to prove that the respondent public utility has done or failed to do, or is about to do or fail to do, an act or thing in violation of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission, the Commission does not have the authority to require any action by the utility nor to impose a civil penalty upon the utility.

6.
The Complainant failed to prove by a preponderance of the evidence that Respondent has done or failed to do, or is about to do or fail to do, an act or thing in violation of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Formal Complaint of David G. Sanders against PPL Electric Utilities, Inc. at Docket No. C-20043870 is dismissed.

2.
That this case at Docket No. C-20043870 shall be marked closed.
Date: May 5, 2005


















Angela T. Jones








Administrative Law Judge
� 	Complainant in addition to service complaint requested damages and/or restitution for stove and installation of breakers and surge protectors; however that request is not within the jurisdiction of the Commission.  


� 	Mr. Sanders was on vacation away from his home for the bulk of August and therefore could not witness any flickering interruptions at his home.  
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