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HISTORY OF THE PROCEEDING


This case is one of a series of cases involving the efforts of T-Netix, Inc., and T‑Netix Telecommunications Services, Inc. (T-Netix or Company), to provide telephone service to prison inmates throughout Pennsylvania.  On September 8, 2003, Mr. Montgomery (Complainant) filed the above captioned Complaint.  In his Complaint, Mr. Montgomery alleged 1) that he was not getting his money’s worth out of the time he purchased, 2) that, after his calls were connected, the parties could not hear each other speak and 3) that there were collect call restrictions on the numbers he wanted to call.  On September 20, 2003, the Secretary served the Complaint and Formal Complaint Notice To Respondent To Answer Or Satisfy on T-Netix, Inc. and T-Netix Telecommunications Services, Inc.



By letter, dated November 7, 2003, T-Netix filed T-Netix’s Answer To Complaint Of Dwayne Montgomery (Answer).  By Prehearing Order, dated November 18, 2003, I gave directions to the parties on how to prepare for the hearing scheduled on March 3, 2004.  By Orders, dated November 17, 2003 and January 26, 2004, I admitted the attorneys for T-Netix Pro Hac Vice.



A  Hearing was held on March 3, 2004, by telephone.  Mr. Montgomery appeared pro se.  He testified on his own behalf and introduced one exhibit which was admitted into the record.  The Company was represented by counsel, who introduced the testimony of one witness, Tammie Carpenter.  



The record was closed on March 24, 2004.  It includes a 62 page transcript and one Montgomery Exhibit.  No party filed a brief.

FINDINGS OF FACT
1. At the time of hearing, Mr. Montgomery was incarcerated at the State Correctional Institution (SCI) at Somerset, 1600 Walters Mill Road, Somerset, PA 15110.  Tr. 4.

2. The issues which concerned Mr. Montgomery were: 1) dropped calls and no refunds, 2) collect call restrictions, 3) high cost connection fees and 4) stress caused to him and his family.  Tr. 5.
3. Mr. Montgomery called his wife in Henderson, Nevada using a prepaid account.  On numerous occasions the call would be cut off for no apparent reason.  In order to reconnect the call, he would call the number again and pay another $3.45 connection fee.  Tr. 6, 25.
4. Mr. Montgomery’s home telephone had Call Waiting, an answering service and other features on it.  Tr. 6-7, 9.
5. When Mr. Montgomery tried to call collect to his mother’s phone number, he received a recorded message that the number was not authorized or did not receive collect calls.  Tr. 9-10.
6. To the best of Mr. Montgomery’s knowledge, his mother had no problem paying her bills.  Tr. 9.

7. Mr. Montgomery had the problem of calling his mother collect starting at the end of 2001 and continuing through the date of hearing.  Tr. 10.

8. Mr. Montgomery’s mother had Call Waiting on her telephone service.  Tr. 10.
9. Mr. Montgomery was aware that using Call Waiting would disconnect his telephone calls. Tr. 6-7

10. In order to call his mother, Mr. Montgomery must use the prepaid account system.  Tr. 10.

11. Upon inquiry, Mr. Montgomery received a number for his mother to use to lift the collect call block.  He passed the number to her.  When she called the number, she was put on hold for half an hour or 20 minutes.  She was not able to get through.

12. His calls to his mother using the prepaid account were occasionally cut off without any apparent reason, as well.  Again, on those occasions he would place another call to reconnect the conversation and incur another connection fee.  Tr. 10.

13. Mr. Montgomery denied that there were loud noises in the background when his calls to his wife and mother were cut off.  Tr. 11.

14. Mr. Montgomery was aware that loud background noises could result in disconnections to the telephone lines.  Tr. 11-12, 42-43.
15. When Mr. Montgomery called Pittsburgh, he paid a first minute connection fee of $2.47.  When he called Henderson, Nevada, he paid a first minute connection fee of $3.45.  Tr. 12.

16. Mr. Montgomery thought the connection fees were very high - particularly when the average inmate was paid $0.20 per hour.  Tr. 12-13.

17. Mr. Montgomery measured the size of those fees ($5.00 for a 15 minute call) to those he paid to call the same number in Pittsburgh (his mother) from the Allegheny County Jail ($1.95 for a 15 minute call) about 2 or 3 years ago.  Mr. Montgomery mistakenly believed that the County Jail was only about 50 miles from SCI Somerset.  Tr. 15-17.
18. Mr. Montgomery acknowledged that the prices for the calls could have gone up in the 2 or 3 year interval.  Tr. 16.

19. T-Netix carried the calls from the Allegheny County Jail.  Tr. 16-17.
20. When calling his wife or mother, there were several times that the parties could not hear him when he spoke.  Tr. 17-18, 25.
21. In addition to the connection fee, calls to Nevada cost $0.45 per minute.  Tr. 18.

22. Mr. Montgomery completed a telephone discrepancy form directed to Amy Sue Miller on a couple of different occasions, but got no satisfaction.  Ms. Miller would either ignore the form or provide an answer that was not helpful.  She did not authorize a refund because it was not her job and because it was not Department of Corrections (DOC) policy to make refunds.  Tr. 5, 18, 25.

23. The problem of poor call connections started in May 2003 and ended in August 2003. 
24. Mr. Montgomery’s wife moved from Pittsburgh to Henderson, Nevada on August 1, 2003.  Tr. 19.

25. Mr. Montgomery wanted to be compensated for the stress he suffered due to the malfunctioning of the telephone system.  Tr. 20.

26. Montgomery Exhibit 1 was a group of commissary receipts dated from December 24, 2002 through January 20, 2004.  Each receipt showed the purchase of prepaid telephone minutes.  Tr. 20-21, 23.
27. Mr. Montgomery worked in the prison commissary.  Tr. 21.

28. Mr. Montgomery’s main concern about blocked collect call lines was about access to his mother’s telephone number.  However, he also knew that there were blocked lines for his aunt in New York and uncle in Harrisburg.  Tr. 23-24.
29. Mr. Montgomery knew that the collect call blocks should not have been placed for financial reasons.  Tr. 24-25.

30. Mr. Montgomery kept track of the costs of his calls and, because the charges varied, was aware of the balance in his account.  Tr. 25-26.
31. Mr. Montgomery denied receiving any credits to his prepaid account.  Tr. 26.

32. Tammie Carpenter, T-Netix Manager of Budget Connections (including the Customer Service Section), testified on behalf of the Company.   Tr. 27.

33. Ms. Carpenter examined the Company records for Mr. Montgomery’s account.  The records showed that his calls were disconnected when three-way calling was detected.  Tr. 28.
34. Some of the numbers on Mr. Montgomery’s call list had call blocks placed by the local telephone company.  Tr. 28.

35. The local carrier listed for Mr. Montgomery’s parents did not bill for T‑Netix calls.  In order to lift that call block, his parents would be required to set up a direct billing account with T-Netix.  Tr. 28-29, 47.
36. According to T-Netix records, Mr. Montgomery was given a $2.77 credit on April 29, 2003 because the Company discovered that the inmates had been overcharged prior to that date.  Tr. 29, 38-39, 50-51.
37. Ms. Carpenter compared the entries for purchasing prepaid minutes on Montgomery Exhibit 1 to the Company records and confirmed that the payments were recorded and credited to his account correctly.  Tr. 30.
38. The T-Netix equipment is designed to receive a specific signal when a Three Way Calling Feature or Call Waiting Feature is activated by pushing a telephone button.  Tr. 31.

39. T-Netix placed collect call blocks on numbers from Mr. Montgomery’s contact list because the customers’ local companies refused to bill for T-Netix collect calls.  In order to lift the call blocks, the customers would be required to set up a direct billing account with T-Netix.  Tr. 32-33.


40.
T-Netix continues to carry interstate inmate calls.  Tr. 33-34.



41.
T-Netix stopped carrying intrastate inmate calls in August 2003.  Tr. 34.



42.
T-Netix started carrying intrastate inmate calls in Pennsylvania in December 2001.  Tr. 35.


43.
The T-Netix Technical Service Department continues to provide and maintain the inmate telephone equipment for the DOC.  Tr. 36.



44.
T-Netix continued to be the billing agent for Verizon’s inmate telephone system after August 2003.  As the billing agent, the Company would still be responsible for setting up direct billing accounts for the Verizon inmate system.  Tr. 36.



45.
The T-Netix customer service agents staff five shifts from 6:00 a.m. to 8:00 p.m. Central Standard Time.  Tr. 36.



46.
Prior to September 2003 the hold times for customers trying to contact the Company Service Center could be as long as 30 minutes.  Tr. 37-38.



47.
In the period September 2003 through January 1, 2004, hold times were reduced to a maximum of 15 minutes.  Tr. 38.


48.
After January 1, 2004, a new billing system was introduced which produced a high volume of calls with hold times once again lasting as long as 30 minutes.  Most recently, the hold times were beginning to fall.  Tr. 38.



49.
The $2.77 refund was directly debited to Mr. Montgomery’s account and a report sent to the DOC.  Tr. 39.



50.
Ms. Carpenter personally verified that the $2.77 refund was debited to his account.  Tr. 39-40.



51.
Amy Sue Miller is a T-Netix Site Administrator.  Tr. 40.



52.
Among Ms. Miller’s duties was the job of responding to inmate inquiries.  Tr. 40.



53.
Ms. Miller is not permitted to authorize a refund by herself.  Tr. 41.



54.
In order for Mr. Montgomery to have a refund debited to his prepaid account, the authorization would come from the T-Netix main office.  Tr. 41-42.


55.
The T-Netix equipment is sensitive to loud background noises which the Company can adjust to comply with DOC requests.  Tr. 43.


56.
The inmate telephone equipment can trigger a dropped call if the call recipient is using a cordless phone because cordless phones occasionally echo.  Tr. 43.


57.
Ms. Carpenter admitted that the T-Netix system experienced a problem with improperly connected lines which made it difficult for the parties to hear each other speak.  This technical issue occurred from June 2003 through November 2003 and was resolved by the Company Technical Department.  Tr. 44-45.



58.
Collect call restrictions could be placed by the local telephone company if there were account limits for collect calls or if the customer had established new service.  Tr. 46‑47.



59.
As the billing agent for Verizon inmate services, T-Netix bills those customers once a month.  Tr. 48.



60.
T-Netix sets up maximum credit limits (starting at $25.00) for its direct billing customers.  Commonly the limits are in the $100.00-$300.00 range.  Tr. 48-49.
DISCUSSION


This case is one of a series of cases brought by the inmates incarcerated at the State Correctional Institutions throughout Pennsylvania against the collect call and prepaid rates and business practices of T-Netix, Inc. and T-Netix Telecommunications Services, Inc.  A couple of the cases will contain almost identical issues to those discussed below.  Any differences in the outcomes will be dependent on the differences in the evidentiary record created by the parties.  As the Complainant, Mr. Montgomery had the burden of proof.  He was responsible for producing evidence that demonstrated the Company was violating the Public Utility Code, a Commission regulation or a Commission Order.  66 Pa. C.S. §332(a).  Having reviewed the pleadings, testimony, exhibit, Commission regulations (52 Pa. Code §§1.1 et seq.) and the Public Utility Code (66 Pa. C.S. §§101 et seq.), I find in favor of Mr. Montgomery with respect to some, but not all, issues.  Any argument or allegation not examined below shall be deemed denied.  



Before analyzing Mr. Montgomery’s issues in depth, there is one preliminary matter which must be considered.  Mr. Montgomery clearly testified that his wife moved from Pittsburgh, Pennsylvania to Henderson, Nevada on August 1, 2003.  Unfortunately for Mr. Montgomery, this Commission does not have jurisdiction over interstate telephone service.  In other words, his complaints about improper connections and dropped calls to his wife and children in Nevada are beyond this Commission’s ability to fix.  On the other hand, he had the same complaints about service within the Commonwealth (including those same issues with service to his wife when she lived in the state).  My analysis below will deal only with the “in Pennsylvania” problems.


Mr. Montgomery first alleged that he was not getting his money’s worth from the time he purchased.  I interpret this allegation to concern the problems he was having with dropped calls while he was using his prepaid account.  He explained that his calls to his mother using the prepaid account were occasionally cut off without any apparent reason.  On those occasions he would place another call to reconnect the conversation and incur another connection fee.  Mr. Montgomery was aware that his mother had Call Waiting on her telephone service and that using Call Waiting would disconnect his telephone calls.  Mr. Montgomery was aware that loud background noises could result in disconnections to the telephone lines and denied that there were such noises in the background when his calls to his wife and mother were cut off.  When Mr. Montgomery called Pittsburgh, he paid a first minute connection fee of $2.47.  Mr. Montgomery thought the connection fees were very high - particularly when the average inmate was paid $0.20 per hour.  His Complaint echoed the complaints of other inmates, as well.



Most recently, I examined the kind of evidence which was needed to prevail on this claim.  In Feigley v. T-Netix, Inc. and T-Netix Telecommunications Services, Inc., Initial Decision, at Docket Nos. C-20029138 and C-20029154, dated April 12, 2005 (Slip Op.), I wrote:

I find that the analysis of this issue should start with the burden of proof which rested with the inmates and their families.  In order for them to establish a prima facie case:  First, they must testify that they connected a call between the prison and a pre-approved number.  Second, they must testify that the call was disconnected for no reason that was caused by their use of the phone.  Third, they must show that the call recipient had a “plain old telephone.”  In other words, they must preferably produce the telephone bills from the phone company (e.g. Verizon) which provides service to the call recipient.  The bills must show that there are no custom calling features, like three way calling or call waiting, for that account.  If the witnesses only testify that the telephones do not have those features, their credibility will be examined more closely than if they produce the bills.  They should also present evidence that the “plain old telephone” is not a portable phone or a cellular one.  Both varieties can be subject [to] unexplained interference and noises which could cause disconnections.


Having received that evidence from the inmates and/or their families, the burden of going forward with evidence (not to be confused with the burden of proof) shifts to the telephone company (e.g. T‑Netix).  The company must show that the system disconnected the call for a legitimate reason.  Again, production of the records (e.g. computer screen print outs) will likely be more persuasive than oral testimony.  


Assuming the company produces evidence to explain the disconnection, the burden of going forward with the evidence would again shift to inmates and/or their families.  They would be required to produce evidence that in some way discredits the reasons offered by the company.  


After this point the question of whether the call was disconnected because of faulty equipment must be decided by the Commission.  If the Commission decides the call was not disconnected through the fault of the inmates or their families, the refund would be limited to the cost of the connection fee.  The Commission also has the discretion to decide whether the phone service was so faulty as to require the imposition of a penalty.

Slip Op. at 25-26.  (Emphasis in the original.)  Mr. Montgomery provided almost no information about the call recipient’s telephone or telephone system.  The one piece of information that he did provide was that his family members had Call Waiting as a service feature.  While I appreciate his candor, his admission raised considerable doubt about the validity of his claim.  Applying the rationale, quoted above, to the record revealed that he failed to establish a prima facie case on this issue.  In addition, I note that Ms. Carpenter, the T-Netix witness, testified that the T-Netix equipment was designed to receive a specific signal when a Three Way Calling Feature or Call Waiting Feature was activated by pushing a telephone button.  She described the T-Netix equipment as sensitive to loud background noises which the Company can adjust to comply with DOC requests.  Ms. Carpenter also explained that the inmate telephone equipment can trigger a dropped call if the call recipient was using a cordless phone because cordless phones occasionally echo.  She examined the Company records for Mr. Montgomery’s account.  The records showed that his calls were disconnected when three-way calling was detected.  Under these circumstances, I find that the Company provided sufficient evidence to more than rebut the evidence offered by Mr. Montgomery on this issue.


Mr. Montgomery’s second allegation was that, after his calls were connected, the parties could not hear each other speak.  His complaints echoed those of other inmates who have also filed complaints with this Commission.  He testified that, when calling his wife or mother, there were several times that the parties could not hear him when he spoke.  He explained that the problem of poor call connections started in May 2003 and ended in August 2003.  Of course, with each poor connection, Mr. Montgomery would be required to disconnect the call and dial again.  This second call would generate another connection fee charged to his account.  Because his wife did not move to Nevada until August 1, 2003, some of those poorly connected calls to her prior to that date fall within the purview of this Commission’s jurisdiction.  Further, the dates Mr. Montgomery identified generally coincide with the technical problems revealed by Ms. Carpenter.  She admitted that the T-Netix system experienced a problem with improperly connected lines which made it difficult for the parties to hear each other speak.  This technical issue occurred from June 2003 through November 2003 and was resolved by the Company Technical Department.  I find that the record fully supports the credit of connection fees to his account for these calls.  I will require the Company and Mr. Montgomery to agree upon the number of calls in which poor connections were an issue.  They should use their records for the period May 1 through August 1, 2003 for his wife’s number and May 1 through August 31, 2003 for his mother’s number.  All credits shall include interest at the legal rate from the date of each transaction.  


I hasten to add that the above described credits should not be confused with the previous $2.77 credit which Ms. Carpenter identified for Mr. Montgomery’s account.  The credits discussed above were for connection fees which were incurred due to poor service.  The $2.77 credit discussed by Ms. Carpenter was due to overcharges identified by the Company on a system wide basis.  I accept her word that she personally verified that his account received the credit.  I also note that her explanation proved that the Company is fully able to restore funds or credits to an inmate account with no input from the DOC or mention of any DOC prohibition against refunds.



His third allegation was that there were collect call restrictions on the numbers he wanted to call.  Mr. Montgomery had a problem calling his mother collect starting at the end of 2001 and continuing through the date of hearing.  When Mr. Montgomery tried to call collect to his mother’s phone number, he received a recorded message that the number was not authorized or did not receive collect calls.  To the best of Mr. Montgomery’s knowledge, his mother had no problem paying her bills.  Mr. Montgomery’s main concern about blocked collect call lines was about access to his mother’s telephone number.  However, he also knew that there were blocked lines for his aunt in New York and uncle in Harrisburg.  Mr. Montgomery knew that the collect call blocks should not have been placed on these numbers for financial reasons.  Upon inquiry, Mr. Montgomery received a number for his mother to use to lift the collect call block.  He passed the number to her.  When she called the number she was on hold for half an hour or 20 minutes.  She was not able to get through.  In addition, Mr. Montgomery completed a telephone discrepancy form directed to Amy Sue Miller, a T-Netix Site Administrator, on a couple of different occasions, but got no satisfaction.  Ms. Miller would either ignore the form or provide an answer that was not helpful.  She did not authorize a refund because it was not her job and because it was not Department of Corrections (DOC) policy to make refunds.



Ms. Carpenter responded to Mr. Montgomery’s testimony on this subject.  She said that some of the numbers on Mr. Montgomery’s call list had call blocks placed by the local telephone company.  She continued that T-Netix placed collect call blocks on some of the numbers from Mr. Montgomery’s contact list because the customers’ local companies refused to bill for T‑Netix collect calls.  In order to lift the call blocks, the customers would be required to set up a direct billing account with T-Netix.    She explained that the local carrier listed for Mr. Montgomery’s parents did not bill for T-Netix calls.  In order to lift that call block, his parents would also be required to set up a direct billing account with T-Netix.  Ms. Carpenter also noted that collect call restrictions could be placed by the local telephone company if there were account limits for collect calls or if the customer had established new service.  



Ms. Carpenter said that prior to September 2003 the hold times for customers trying to contact the Company Service Center could be as long as 30 minutes.  In the period September 2003 through January 1, 2004, hold times were reduced to a maximum of 15 minutes.  After January 1 a new billing system was introduced which produced a high volume of calls with hold times once again lasting as long as 30 minutes.  Most recently, the hold times were beginning to fall.  



Ms. Carpenter identified Amy Sue Miller as a T-Netix Site Administrator.  She described Ms. Miller’s duties as being responsible for responding to inmate inquiries.  She agreed that Ms. Miller was not permitted to authorize a refund by herself.  Ms. Carpenter confirmed that in order for Mr. Montgomery to have a refund debited to his prepaid account, the authorization would come from the T-Netix main office.


This allegation raised a familiar issue with this Company.  Mr. Montgomery is another example of an inmate who did not understand why there were call blocks placed without notice on numbers from his approved telephone contact list.  He and his family experienced the same problems as other inmates and/or their families.  Wheeler v. T-Netix, Initial Decision, dated April 21, 2005 (Slip Op.)  Franks v. T-Netix, Initial Decision, dated April 18, 2005, at Docket No. C‑20030123 (Slip Op.)  Strandberg v. T-Netix, Initial Decision, dated February 10, 2005, at Docket No. C‑20039780 (Slip Op.).  Feigley v. T-Netix, Initial Decision, dated April 12, 2005, at Docket No. C‑20029138 (Slip Op.).    This issue raised two problems which have been examined previously:  The first was that the call blocks were placed without notice.  The second was the poor response from the Company Customer Service Center.  Having reviewed the pleadings, testimony, Commission regulations (52 Pa. Code §§1.1 et seq.) and the Public Utility Code (66 Pa. C.S. §§101 et seq.), I agree with Mr. Montgomery.



Each complaint filed with the Commission is served on the respondent by the Commission’s Secretary.  In addition to the complaint, the Secretary sends a Formal Complaint Notice To Respondent To Answer Or Satisfy, which reads in part:


2.
If you fail to either satisfy this complaint or to file answer [sic] or other responsive pleading within twenty (20) days, you will be deemed to have admitted all the allegations in this complaint in accordance with Section 5.61 of the Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code Section 5.61.  In that event, the Commission may, without hearing, enter an order which either revokes or suspends any certificate or permit held by you or which imposes a fine or any other appropriate penalty or remedy authorized by the Public Utility Code, 66 Pa. C.S. Section 101, et seq.; and, if you are a customer of a utility, an order may be entered which prescribes a payment schedule or which authorizes termination of utility services.  The Commission is not limited to the relief sought by the complainant in paragraph 4 of the attached complaint.

* * * 


5.
If you file a timely answer which specifically denies the allegations in this complaint, or which raises material questions of law or fact, this matter shall be referred to the Office of Administrative Law Judge for hearing and decision.  If, after hearing on the issues raised by that answer, you are found to have committed any of the violations alleged in the complaint, the Administrative Law Judge may render a decision which either revokes or suspends any certificate or permit held by you or which imposes a fine or any other appropriate penalty or remedy authorized by the Public Utility Code, 66 Pa. C.S. Section 101, et seq.; and, if you are a customer of a utility, an order may be entered which prescribes a payment schedule or which authorizes termination of utility services.  In the imposition of a penalty after a hearing the Administrative Law Judge is not bound by the relief sought by the complainant in paragraph 4 of the attached complaint.  

Id at 1-2.  Based on this language, I find T-Netix had notice that, if the Answer was late or if the Complaint was sustained (and it will be in part) the full panoply of remedies would be available to the presiding officer and the Commission.  


With respect to the imposition of a call block without notice, Mr. Montgomery learned that collect call restrictions were being placed on his approved telephone contact list starting at the end of 2001.  When the collect call restrictions were placed on his approved telephone contact list, he gave his family the 800 number to use to call T-Netix and have the blocks lifted.  To the best of Mr. Montgomery’s knowledge, his family paid their telephone bills in full.  He maintained that his family did not have credit problems.  At the time of hearing, Mr. Montgomery testified that he was unable to make collect calls to his mother and his wife.  In fact, all of the other numbers on his call contact list were collect call restricted.



Ordinarily, I would not accept all of this evidence as the basis for a finding because some of it is hearsay which was not corroborated on the record.  Anderson v. Department of Public Welfare, 79 Pa. Commonwealth Ct. 182, 186, 468 A.2d 1167, 1169 n. 5 (1983).  However, in this instance the corroboration is supplied by common knowledge recorded in the Initial Decisions, noted above.  The answer to the confusion and frustration expressed by Mr. Montgomery and reported to him by his family is obvious.  As part of its standard business practice, T‑Netix put call blocks on the family telephone numbers without notice to the family.  The evidence of what steps the family took to remove the call blocks from T‑Netix will be discussed in the next subpart of this issue.  My analysis below will borrow substantially from those portions of the Franks case which discussed the violations of the regulations associated with placing call blocks without notice.


According to the allegations in the Company’s Answer [to the Franks Complaint], T-Netix is a certificated reseller of interexchange services.  This fact was undisputed in the pleadings.  As a reseller, the Company is subject to the dispute and informal complaint procedures for residential billing disputes under Chapter 64 of the Commission’s regulations.  52 Pa. Code §63.117.  The purpose of Chapter 64 is to establish fair and equitable residential telephone service standards governing account payment, billing, credit and deposit practices and suspension, termination and customer complaint procedures.  52 Pa. Code §64.1.  As will be set forth in more detail below, the Company’s business model violated the Commission’s regulations and was per se unfair and resulted in unreasonable service in violation of the Public Utility Code, as well.


The record of this case showed that the Company violated the regulations by failing to give any notice of a proposed suspension of service before blocking the account.  In other words, T-Netix routinely blocked the receipt of collect calls to Mr. Franks’ family (similar to Ms. Strandberg and Mrs. Feigley) with no warning.  Commission regulations very clearly state that there can be no suspension of service without prior notice to the customer.  52 Pa. Code §§64.71 (seven days written advanced notice) and 64.81 (attempted 24 hour advanced in-person notice in narrow circumstances).  The obvious purpose of these regulations is to give the customer the opportunity to remedy the problem and avoid the suspension.  T-Netix chose not operate in that fashion.  Instead, it would cut off service without warning for the following reasons:  1) the local company did not participate in the industries’ clearing houses for billing and payment for collect calls, 2) the local company had credit problems with the customer or 3) the local company refused to carry collect calls.  The block would remain in place until payment was received and posted to the customer account.


Again, I find that this kind of conduct can not be tolerated and that a clear message must be sent to the Company.  I will impose a maximum $1000.00 penalty for violation of each regulation.  Two regulations (52 Pa. Code §§64.71 and 64.81) were violated for a total of $2000.00.  In addition, violation of the Commission’s regulations is a per se violation of Section 1501 of the Public Utility Code.  66 Pa. C.S. §1501.  I will assess another $1000.00 penalty for this violation of the statute.

Franks, Slip Op. at 13-14.  I find no reason on the record of this case to deviate from my evaluation of a similar record from the Franks case.  The same civil penalties (i.e. $1000.00 for violating each regulation and another $1000.00 for violating the statute) will be imposed for same reasons specified in the Franks case.  The total penalty from this section will be $3000.00.



With respect to the second half of this issue, Mr. Montgomery testified about the poor response from the Company Customer Service Center.  Again, his testimony echoed that of the complaints of other inmates and their families.  When the collect call restrictions were placed on his approved telephone contact list, he gave to his family the 800 number to use to call T‑Netix and lift the restriction.  Mr. Montgomery testified that his family reported that they were generally unable to contact T-Netix using the numbers provided to them.  When his family dialed the T-Netix number, they would be placed on hold for 20 to 30 minutes.  He continued that his family members were not able to get through.  He stated that the family did not have a credit problem.  



His testimony was corroborated by Ms. Carpenter who admitted that long hold times existed prior to September 2003 and after January 1, 2004.  She also confirmed his comments about Amy Sue Miller, the T-Netix Site Administrator for SCI Somerset.  While Ms. Miller was not authorized by the Company to give refunds, she was supposed to respond to inmate inquiries.  Mr. Montgomery’s description of Ms. Miller’s responses was understandably frustrating.  Under these circumstances, I believe the record still supports finding that the Company’s handling of customer complaints was inadequate and violative of Section 1501 of the Public Utility Code.  66 Pa. C.S., §1501.  However, the quality of the evidence was less detailed than that produced by Ms. Strandberg and Mrs. Feigley in their cases.  With this in mind, I will reduce the $1000.00 civil penalties from the Strandberg and Feigley cases to $500.00 for Mr. Montgomery’s case.


On the day of hearing, he offered two more specific issues:  The first issue (and fourth allegation) was that he believed the connection fees were too high.  The second issue (and fifth allegation) was that he wanted to be reimbursed for the stress that the telephone service had caused him.  He will not prevail on either one of these claims.  



With regard to his belief that the connection fees were too high, he testified that he paid $2.47 for the connection fee and first minute of his calls to Pittsburgh and $5.00 for a 15 minute call.  He came to his conclusion that the connection fee was too high because, when he was incarcerated at the Allegheny County Prison two or three years ago, T-Netix carried his calls to Pittsburgh numbers and charged him $1.95 for a 15 minute call.  He mistakenly believed that Somerset was only about 50 miles from Pittsburgh and did not think that small a distance should make such a big difference in costs.  He explained that $5.00 was expensive for inmates who were paid approximately $0.20 per hour.  In response to my inquiry, he acknowledged that prices could have gone up in the interim.  In order for him to prevail on this issue, he should have demonstrated that there was something improper about some component of the rate which made the total connection fee too big.  Mr. Montgomery’s conclusion that the price was too high compared to the hourly amount earned by the inmates and his comparison to prices for calls made from the Allegheny County Jail did not meet the legal standard.  Accordingly, this claim must be dismissed.


With regard to the emotional stress he suffered due to the various failures of the inmate phone system, Mr. Montgomery should be advised that this Commission lacks the authority to provide a remedy for emotional distress.  The problems of emotional distress are simply not within the purview of this Commission’s statutory mandate.  The Commission cannot award damages.  Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977).


In this Decision, the civil penalties assessed to this Company by virtue of its violations of the Commission regulations and the Public Utility Code total $3500.00.


Finally, I will include in the ordering paragraphs the standard directives to cease and desist from continued violations of the Public Utility Code and Commission regulations.  I recognize that T-Netix is not now offering intrastate service in the Commonwealth.  Given the fact that it has the option of returning to business and continues to offer interstate service, it must have notice that its historic conduct cannot be reinstituted. 

CONCLUSIONS OF LAW


1.
As the Complainant in this case, Mr. Montgomery had the burden of proving that T‑Netix violated the Public Utility Code, a Commission regulation or a Commission order.  Public Utility Code, 66 Pa. C.S. §§332(a), 701.  



2.
Mr. Montgomery carried his burden of proof with respect to some issues.



3.
T-Netix is a certificated reseller of interexchange services.  



4.
As a reseller, the Company is subject to the dispute and informal complaint procedures for residential billing disputes under Chapter 64 of the Commission’s regulations.  52 Pa. Code §63.117.  



5.
The purpose of Chapter 64 is to establish fair and equitable residential telephone service standards governing account payment, billing, credit and deposit practices and suspension, termination and customer complaint procedures.  52 Pa. Code §64.1.



6.
There can be no suspension of service without prior notice to the customer.  52 Pa. Code §§64.71 (seven days written advanced notice) and 64.81 (attempted 24 hour advanced in-person notice in narrow circumstances).  The obvious purpose of these regulations is to give the customer the opportunity to remedy the problem and avoid the suspension.  



7.
Violation of the Commission’s regulations is a per se violation of Section 1501 of the Public Utility Code.  66 Pa. C.S. §1501.  


8.
T-Netix had notice that, if its Answer to the Complaint was late or if the Complaint was sustained, the Administrative Law Judge could render a decision which either revoked or suspended any certificate or permit held by the utility or which imposed a fine or any other appropriate penalty or remedy authorized by the Public Utility Code, 66 Pa. C.S. Section 101, et seq.; and, in the imposition of a penalty after a hearing the Administrative Law Judge was not bound by the relief sought by the Complainant in paragraph 4 of the Complaint.



9.
Mr. Montgomery is entitled to a credit for all calls for the period May 1 through August 1, 2003 for his wife’s number and May 1 through August 31, 2003 for his mother’s number.  All credits shall include interest at the legal rate from the date of each transaction.  66 Pa. C.S. §1312(a).



10.
The failure of T-Netix to investigate customer complaints and make a refund, when appropriate, violated Section 1501 of the Public Utility Code.  66 Pa. C.S. §1501.



11.
The “service” rendered by the T-Netix Customer Service Center during the time in question was inadequate, unreasonable and violative of the Public Utility Code.  66 Pa. C.S. §1501.



12.
By suspending collect call service without prior notice to the customer, T‑Netix rendered inadequate, unreasonable service to Mr. Montgomery’s family in violation of the Public Utility Code.  66 Pa. C.S. §1501.



13.
When a utility is required to refund excessive rates to a customer, the liability includes interest at the legal rate from the date of each transaction.  66 Pa. C.S. §1312(a).



14.
In order for Mr. Montgomery to prevail on the issue of the cost of a connection fee, he should have demonstrated that there was something improper about some component of the rate which made the total connection fee too big.


15.
The problems of emotional distress are simply not within the purview of this Commission’s statutory mandate.  The Commission cannot award damages.  Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977).

ORDER


NOW THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Dwayne Montgomery, CX‑0896 versus T-Netix, Inc., and T‑Netix Telecommunications Services, Inc., at Docket No. C-20031203 is hereby sustained in part and denied in part.



2.
That T-Netix, Inc. and T-Netix Telecommunications Services, Inc., shall refund to Dwayne Montgomery, CX-0896, connection fees and first minute charges for all calls in which poor connections were an issue for the period May 1 through August 1, 2003 for his wife’s number and May 1 through August 31, 2003 for his mother’s number.   All credits shall include interest at the legal rate from the date of each transaction.


3.
That T-Netix, Inc. and T-Netix Telecommunications Services, Inc., and Dwayne Montgomery, CX-0896, shall cooperate and agree on the number of calls and connections fees and first minute charges involved in Paragraph 2 above as they reconstruct the list of calls from prison information and their own records.



4.
That T-Netix, Inc. and T‑Netix Telecommunications Services, Inc., shall refund to Dwayne Montgomery, CX-0896, the full amount identified in Paragraphs 2 and 3 above by crediting Mr. Montgomery’s prison commissary account (if his incarceration continues) or in-hand (if he is no longer incarcerated) with written notice to Mr. Montgomery and to the Secretary of the Commission within thirty (30) days of receipt of the Commission’s final order.



5.
That Respondents, T-Netix, Inc., and T-Netix Telecommunications Services, Inc., pay a civil penalty of Three Thousand Five Hundred ($3500.00) Dollars as provided for in Section 3301 of the Public Utility Code, 66 Pa. C.S. §3301, by sending a certified check or money order, within twenty (20) days after service of the final Commission Order to:

Pennsylvania Public Utility Commission

P. O. Box 3265

Harrisburg, PA 17105-3265



6.
That Respondents, T-Netix, Inc., and T-Netix Telecommunications Services, Inc., Cease and Desist from further violations of the Public Utility Code and the Commission’s Regulations.



7.
After the refund is credited, T-Netix, Inc. and T-Netix Telecommunications Services, Inc., shall file a Certificate of Satisfaction with the Secretary of the Commission, detailing how the refund was calculated and giving clear notice to Mr. Montgomery of what to do in the event he disagrees with the representations in the Certificate.  Upon the receipt of the Certificate and the expiration of the Certificate response time without objection from Mr. Montgomery and after the Commission’s Fiscal Office notifies the Commission’s Secretary that the Three Thousand Five Hundred ($3500.00) Dollar civil penalty has been paid, the Secretary shall mark the record closed.
Dated:
April 26, 2005



















Louis G. Cocheres









Administrative Law Judge
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