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OPINION AND ORDER

BY THE COMMISSION:
Before the Commission for consideration and disposition are the Exceptions of PPL Electric Utilities Corporation (PPL) filed on December 6, 2004, to the Initial Decision of Administrative Law Judge (ALJ) Kandace F. Melillo issued on November 16, 2004.  Reply Exceptions have not been filed.

History of Proceeding



On March 19, 2003, Van Macomb (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) alleging that PPL’s underground service lines in his neighborhood failed several times and that the temporary service bypass lines used to supply power at those times created dangerous conditions.
  As relief, the Complainant requested that PPL be required to replace rather than repair failed service lines, upgrade all service lines over time, and prepare a preventative maintenance plan for the development in which he resides.



PPL filed an Answer on April 28, 2003, which denied the material allegations of the Complaint and stated that facility improvements had recently been completed.  PPL’s Answer also included preliminary motions, pursuant to 52 Pa. 
Code § 5.101(a)(1) and (a)(3).  PPL requested that the Complaint be dismissed due to the Complainant’s failure to establish standing concerning service to neighbors, failure to join the neighbors as indispensable parties, and lack of Commission jurisdiction.  The Complainant filed a response to these motions on May 7, 2003.  



On May 7, 2003, former Chief ALJ Robert A. Christianson issued an Interim Order directing the Parties to attempt to settle the matter through a resolution conference.  No settlement was achieved and the matter was referred to an administrative law judge for a hearing.



A transcribed telephonic hearing was held on October 23, 2003, before ALJ Louis Cocheres.  The Complainant appeared pro se.  PPL was represented by counsel.  At the hearing, ALJ Cocheres granted PPL’s preliminary motion, in part, in that he ruled that the Complainant did not have standing to present his neighbors’ service issues.  (I.D. at 2).  However, the ALJ ruled that the Complainant did have standing to present his own service issues.  The ALJ indicated that he would address standing in his Initial Decision.   On July 29, 2004, this case was reassigned to ALJ Kandace F. Melillo, for the purpose of writing an Initial Decision. (I.D. at 3).
Discussion


In the Initial Decision, the ALJ drew fourteen Findings of Fact and reached eight Conclusions of Law.  (I.D. at 3-15).  We shall incorporate herein by reference and adopt the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.


Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.


Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In this proceeding, the Complainant has challenged PPL’s service adequacy and its installation of above-ground temporary service lines.  Thus, it is clear that he is the party seeking affirmative relief from the Commission and, therefore, he is the party with the burden of proof.  The Pennsylvania Supreme Court has held that when a litigant has the “burden of proof,” it means that his claim will not be accepted until he offers sufficient proof to support it.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 48, 70 A.2d 854, 856 (1950).   In matters before the Commission, the burden of proof is met when the party establishes the necessary facts by a preponderance of the evidence.  A preponderance of the evidence is that degree of proof which “fairly out-weighs the probative value of any proof offered against the claim.”  Se-Ling Hosiery, 364 Pa. at 48-49 (emphasis in original).
The Complainant alleged that: (1) PPL has refused to replace aging underground service lines, resulting in service outages; and (2) PPL’s temporary service bypasses, such as the one used on his neighbor’s property, are unsafe. The service cable line is the power line which serves an individual home.
  The Complainant’s allegations invoke Section 1501 of the Code, 66 Pa. C.S. § 1501, which provides, in pertinent part, that:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  


ALJ Cocheres granted, in part, PPL’s motion as to standing and ruled that the Complainant did not have standing to represent his neighbors’ service issues, but had standing as to his own issues.  (I.D. at 2).  ALJ Melillo, however, later denied the same motion and ruled that the Complainant “has standing to litigate issues related to PPL’s electric service to the development as a whole, as well as to litigate service issues related solely to his residence.”  (I.D. at 8).    
In its first Exception, PPL avers that ALJ Melillo erred in finding that the Complainant had standing to litigate issues pertaining to the safety of temporary service lines located at the Complainant’s neighbor’s residence.  (Exc. at 8).  
The criteria used by the courts to determine if a party has standing are set forth in William Penn Parking Garage, Inc., et al. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975), and its progeny.  To have standing, a complainant must have an interest in the subject matter that is direct, immediate, and substantial.  Level 3 Communications, LLC v. Marianna and Scenery Hill Telephone Co., C-20028114, 2002 Pa. PUC LEXIS 49, at *57 (October 3, 2002).  These criteria were defined in George v. Pa. PUC, 735 A.2d 1282, 1286 (Pa. Cmwlth. 1999), as follows:
A ‘substantial’ interest is an interest in the outcome of the litigation which surpasses the common interest in procuring obedience to the law.  A ‘direct’ interest requires a showing that the matter complained of caused harm to the party’s interest.  An ‘immediate’ interest involves the nature of the causal connection between the action complained of and the injury to the party challenging it and is shown where the interest the party seeks to protect is within the zone of interests sought to be protected by the statute or the constitutional guarantee in question.    

Before we can consider whether or not the Complainant has met his burden of proving that PPL violated the Code, we must first determine whether the Complainant is the proper person to challenge the alleged illegality.     


Unlike standing to appeal, which is determined by the application of guidelines pronounced by the appellate courts, standing before an administrative agency is primarily within the discretion of the agency.  Re L & H Trucking Co., Inc., A-102463, 55 Pa. PUC 469, 1982 Pa. PUC LEXIS 162, at *2 (January 8, 1982).  In the case of Re Radio Broadcasting Co., et al., A-00104410, 57 Pa. PUC 399, 1983 Pa. PUC LEXIS 37 (June 24, 1983), the Commission chose not to reject an intervenor who lacked standing when judged by the courts’ standard.  There, the Commission stated, “we are not convinced that the quasi-judicial nature of our proceedings require the strict standards imposed by the Courts.”  1983 Pa. PUC LEXIS 37, at *9.  
Here, as in Radio Broadcasting, although this Complainant would likely fail the civil practice test for standing, we will not dismiss his claim.  The Complainant in the case at bar has raised the issue of the safety or lack thereof of PPL’s facilities.  Although the service line is located on the Complainant’s neighbor’s property, it arguably poses a threat to any member of the public venturing onto or near the neighbor’s driveway.  We note that if the Complainant had alleged that certain overhead lines in his neighborhood were hanging low and posing a danger to the public at large, we would not dismiss the Complaint on standing even though the facilities were not located on the Complainant’s property.  Similarly, here, we will not dismiss the claim due to lack of standing.  PPL’s Exception on this issue is denied.      
 

Regarding the Complainant’s position that the service line on his own property is unreliable and should be replaced and upgraded rather than repaired, the ALJ found that the Complainant did not meet his burden of proof.  The Complainant presented two instances of service line failure affecting his property during a ten-year period.  The first, a partial outage which occurred in 1993, was repaired within a week.  (Tr. at 21-22).  The Complainant stated that the other outage occurred approximately five years ago.  (Tr. at 22).  PPL has no record of a service failure at the Complainant’s address five years ago.  (Tr. at 33).  The Complainant acknowledged that PPL was testing and replacing the primary lines serving his neighborhood, but emphasized that his Complaint arose because the service lines were not being tested.  (Tr. at 24-25).  The ALJ relied on the Complainant’s testimony that he experienced only two outages in ten years as the basis for ruling that the Complainant had not established a prima facie case that PPL failed to provide adequate service.  (I.D. at 11).   
PPL’s Senior Engineer in Field Services, Brian Moyer, testified that, based upon PPL’s records, there is no basis for the replacement of the Complainant’s service line.  (Tr. at 38).  According to PPL’s records, the only service line outage affecting the Complainant was partial in nature and occurred on June 12, 1993.  Mr. Moyer testified that, assuming arguendo, a second service line outage occurred to the Complainant’s property, PPL’s “Criteria for Underground Service Cable Replacements as a Result of Failures” (Replacement Guidelines) would not require replacement of the cable.  (Tr. at 38; PPL Exh. 3).  PPL’s Replacement Guidelines state that after more than two failures, the service line may be replaced based on: (1) the lapse between failures; (2) the cause of prior failures; and (3) the location of the current failure.  (PPL Exh. 3).  Of the ninety-two homes in the subdivision, two experienced underground service failures during the three-year period ending October 2003.  (Tr. at 39).  
Based on our review of the record, we conclude that PPL effectively rebutted the Complainant’s allegations of inadequate service with regard to his service line.  We note that the Complainant could not specify when a second service line outage occurred and that PPL’s records do not support the second outage.  We do not find that one service line related outage in a ten-year period is unreasonable.  As such, the ALJ correctly concluded that the Complainant failed to carry his burden of proving that PPL violated Section 1501 of the Code by its practice of repairing, rather than replacing, the underground service lines serving his residence.    
Further review of the record reveals that a total of six outages affecting the Complainant’s property occurred during the ten-month period spanning August 2002 – June 2003.  (PPL Exh. 2).  Three of the outages were due to underground primary cable failures, one for scheduled testing, and one for scheduled customer connection.  (Id.).  The last power outage at the Complainant’s property occurred on February 6, 2003, and was for the purpose of allowing the temporary service bypass to be installed on the Complainant’s neighbor’s property.  (Tr. at 23; PPL Exh. 2).  

Although the Complainant did not cite to these outages in his Complaint, we would be remiss in executing our mandate of protecting the public interest if we did not take a closer look at this issue.  Mr. Moyer testified that beginning in September 2002, based on outages in the Complainant’s housing development, PPL began testing cables to determine their integrity.  (Tr. at 29).  Mr. Moyer explained that the targeted cables were 7.2 KV primary cables, the main cables that run between transformers.  (Tr. at 30).  Based on test results, PPL replaced seven sections of cable in 2002.  (Id.).  Testing in June 2003 revealed two more sections of primary cable to be replaced.  (Id.).  PPL plans on testing all of the cables in the older part of the housing development.  (Tr. at 31).  This testimony satisfies our concern that PPL is proactively taking steps to ensure service reliability with regard to the primary cables servicing the Complainant’s neighborhood.  

As stated above, the Complainant does have standing to litigate the issue of the safety of the temporary bypass service lines used by PPL as it carries out repair work in his neighborhood.  The Complainant presented photos of a temporary service bypass in his neighborhood where, to accomplish the connection, an encased electrical cable was attached to one home and was then draped over a fence and across the driveway to connect to the residence at that location.
    


PPL, in its Exceptions, argues that the ALJ erred in finding that the Complainant established a prima facie case under 66 Pa. C.S. § 1501 that the temporary service bypass locations are unsafe.  (Exc. at 21-22).  PPL states that the Complainant, in order to satisfy his burden of proof, was required to present substantial, sufficient and competent evidence regarding the matter.  (Exc. at 22).  PPL argues that the Complainant’s allegations are based solely on conjecture.  (Id.).  PPL further argues that the Complainant failed to establish how the positioning of the temporary bypass system line or cable was potentially unsafe and failed to establish his experience or specialized knowledge needed to substantiate his belief that the line was potentially unsafe.  (Id.).  

In addition, PPL’s witness, Mr. Moyer, testified regarding the need for the temporary service cable.  (Tr. at 41-42, 45).  Mr. Moyer further testified that the bypass cable, which was itself insulated, was contained in a polyethylene core flow pipe as an additional physical safety measure.  (Tr. at 46-47).  Mr. Moyer affirmatively testified that there was no safety hazard to a customer who would come into contact with the core flow pipe.  (Tr. at 47).   Mr. Moyer’s testimony, based on his experience, knowledge, and training as a Senior Engineer in Field Services, convinces us that the bypass service line posed no danger to the public.  Considering the evidence as a whole, the Complainant has not met his burden.  Accordingly, PPL’s Exception on this issue is granted; THEREFORE,


IT IS ORDERED:



1.
That the Exceptions filed by PPL Electric Utilities Corporation to the Initial Decision of Kandace F. Melillo issued November 16, 2004, are granted, in part, and denied, in part.


2.
That the November 16, 2004 Initial Decision of Administrative Law Judge Kandace F. 0 the Complaint filed by Van Macomb is denied consistent with this Opinion and Order.
4.
That the Commission’s Secretary shall mark this Complaint proceeding as closed.  







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  July 14, 2005
ORDER ENTERED:  August 09, 2005
� 	A temporary service bypass line consists of an electrical cable connection between two homes to draw power from one home to the other home.  


� 	The 120 volt service line intersects with the primary cable at a transformer, where voltage is stepped down, and then runs directly to the customer’s home.  (Tr. at 32).  


� 	We duly note ALJ Cocheres’ ruling that consideration could not be given to the descriptive labels on the photographs.  (Tr. at 19).  
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