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HISTORY OF THE PROCEEDING


On June 4, 2003, Theresa Golden (Golden or Customer) filed this complaint against PECO Energy Company (PECO, Company or Utility).  She alleges that she is not getting the correct reading from her meter.  She avers that she is unemployed and is looking for employment.  She wants to pay $100.00 a month and then to pay more when she gets a job.



On July 2, 2003, PECO filed its Answer to the complaint.  PECO averred that at the time of the Answer, Golden’s average monthly bill was $144.00, her calculated budget bill was $160.00, and her balance was $4,523.23.  PECO also averred that Golden was enrolled in the CAP Rate program on May 11, 2000, and receives a 50% discount on the first 500 kWh of electric service, and approximately 40% discount on all gas service.  PECO averred that BCS had issued a decision directing Golden to pay a monthly budget amount of $142.00 plus 15.00 toward her arrears beginning April 16, 2003, and that Golden had not complied with that decision. 


On November 3, 2003, a hearing notice was issued scheduling an initial telephone hearing to be held on February 20, 2004 at 10:00 a.m.  The case was assigned to ALJ Turner for hearing and decision.  


On November 10, 2003, the ALJ served a Prehearing Order establishing basic procedures to be followed before and during the hearing.



On February 9, 2004, the ALJ received PECO’s pre-filed exhibits:  PECO 1, an account statement; PECO 2, a listing of payment agreements made with Golden; and , PECO 3, a copy of the BCS decision on Golden’s informal complaint.



The hearing was convened on February 20, 2004 at 10:00 a. m.  Golden appeared and testified.  PECO was represented by counsel, Priya Sankar, Esq., who called one witness, Anita Armstead, who testified and authenticated PECO’s pre-filed exhibits, which were all admitted to the record.  A transcript of 74 pages was created.


At the end of the hearing, the record was held open so that PECO could reevaluate Golden’s CAP Rate status to see if she was eligible for a greater discount.


The ALJ closed the record by Order dated August 18, 2004.


Subsequently, the Legislature enacted the Responsible Utility Customer Protection Act (Act) codified at Chapter 14 (Chapter 14) of the Public Utility Code (Code).  It became effective December 14, 2004.  The Commission has applied certain provisions of the Act to open cases pending before them, namely Sections 1405 (B), (C) and (D) which prescribe the length of payment arrangements; provide that customer assistance rates (CAP rates) shall not be the subject of payment agreements negotiated or approved by the Commission; and, prohibit the Commission from setting a second or subsequent payment arrangement, although allowing the utility to do so.
FINDINGS OF FACT


1.
Theresa Golden (Customer) is a residential CAP rate customer of PECO.  According to Commission files, Golden’s address is 730 Childs Avenue, 2nd floor, Drexel Hill, PA 19026-3905.   She receives both gas and electric service from PECO.  



2.
PECO Energy Company is a Pennsylvania corporation providing electric and natural gas service for compensation in Pennsylvania.



3.
Anita Armstead is employed by PECO as a regulatory assessor.  At the time of the hearing she had been a regulatory assessor for four months, but she has worked for PECO in various other capacities for 25 years.  She is familiar with Golden’s account.  Tr. 34-35


4.
At the time of the hearing, Golden was on the Electric, Residential CAP 2 rate which gave her a 50% discount on the first 500 kWh, and Gas, Residential CAP 2 rate, which gave her a 40% discount on her whole gas bill.  PECO 1; Tr. 40


5.
Golden has a poor payment record.  Her  payment record shows two payments, one of which was a $300.00 LIHEAP grant and the other being $88.15, from 2/14/02 to 12/16/02; a $105.00 LIHEAP grant and one other payment of $85.00 in 2003; and one payment of $600.00 in 2004.  PECO 1


6.
At the time of the hearing, her average bill was $153.00, her calculated budget bill was $169.00, her last payment on the account was $600.00 on January 30, 2004, and her overdue balance was $5,179.90.  PECO 1; Tr. 37.  This balance should be paid off over 5 years under Section 1405(B)(i) of the Code.  


7.
She entered at least two (2) payment agreements with PECO previous to the BCS decision, dated May 17, 2001 and June 3, 2002, which she did not keep.  Tr. 38; PECO 2.  


8.
The Bureau of Consumer Services (BCS) issued a decision on her informal complaint at ST No. 1320053 on or about March 26, 2003, directing Golden to pay PECO beginning on April 16, 2003, a special monthly budget amount of $157.00, comprised of a regular CAP Rate budget amount of $142.00 and a payment on arrearages of $15.00.  PECO 3


9.
Golden did not comply with this decision.  At the time of the hearing, the amount of unpaid, undisputed charges since the BCS decision, based on [CAP Rate] budget billing and taking account of payments made, was $1,187.00.  Tr. 41


10.
At the time of the hearing, Golden’s household consisted of herself, her school age daughter, and her adult son, who had moved back home because of illness.  Tr. 24


11.
At the time of the hearing, Golden received $77.00 monthly in food stamps.  This amount was to be increased in March 2004 to$167.00 because her son now lives with her.  The Commission does not count this as income.



12.
At the time of the hearing, Golden’s monthly income included two Social Security Disability checks, one for her in the amount of $547.00, and one in the name of daughter Irene, in the amount of $557.00, for a total of $1,104.00.  Tr. 10-11.  This puts Golden in the Level I, 135% of Poverty, LIHEAP category, according to Income Levels Tied to Federal Poverty Guidelines Effective 1/28/05.  


13.
Golden’s son had come home to live with her due to heart problems.  He had no income at the time of the hearing.  He is on medical assistance.  He will get a check for $200.00 monthly and medical coverage.  Tr. 25-26.  This will put household income at $1,304.00, which will leave them at the same Level I as before.


14.
The family lives on the 2nd floor of a 2-story duplex apartment with three bedrooms, living room, dining room, kitchen and bathroom.  Tr. 16


15.
At the hearing, excluding her PECO bill, Golden reported monthly expenses of:

Rent


  630.00

Phone


    25.00
[first month’s bill of $52.00 includes 






installation charges of $20.00]

Food


  350.00

Transport.

    20.00

Clothing (Schl Unif.)
    

[$23.00]
Dentist




[$500.00 arrears]


TOTAL

$1025.00

The Commission disallows monthly phone expense over $25.00, and in this case the amount over $25.00 should be a non-recurring installation charge.  The Commission usually does not consider clothing expense, and this is probably not a monthly amount.  The Commission does not consider transportation costs unless some special circumstances exist.  In this case, a modest amount for transportation for three persons without a car or other means of getting around seems acceptable. The Golden’ total allowable expenses as of February 2005 are $1,025.00.



16.
Until Golden’s son receives medical assistance or disability, Golden’s disposable income (without considering utility bills) was $79.00 ($1104-$1025=$79).  If we include the BCS decision amount of $157.00 in her expenses, Golden has expenses of $1,182.00, and negative income of $78.00 ($1104-1182=-$78).  Assuming that her son receives $200.00 monthly in the near future, household income would be $1,304.00, and net disposable income, including the BCS decision amount in expenses, would be $122.00 ($1304-$1182=$122).



17.
Golden did not comply with the BCS decision because she did not have the money, although she made the effort to pay $600.00 in January 2004.

DISCUSSION


The Commission has general jurisdiction over complaints such as this under Sections 701 and 1501 of the Public Utility Code (Code), 66 Pa.C.S §§701 and 1501, which permit the filing of complaints and require that utilities provide reasonable, convenient and safe service, and the Commission’s regulations permitting informal complaints, and appeals of decisions on informal complaints at 52 Pa. Code §§56.161, et seq.; 56.171, et seq., 56.181.  Specifically the informal complaint process is prescribed in these regulations as are any appeals from decisions on informal decisions.  52 Pa. Code §§56.163–165; 56.174.  These principles are implemented clearly in the Commission’s pronouncements in Claypool v. T. W. Phillips, Z-00248730, Order entered December 22, 1995 (Claypool) and Charles Stammel v. PG Energy, a Division of Southern Union Company, C-20027994, Opinion and Order entered May 21, 2003 (Stammel), and progeny.  However, Chapter 14 has changed the application of a number of sections of Title 52, Chapter 56.


In several recent Opinions, the Commission, noting that the Act became effective on December 14, 2004, stated that it was guided in its decisions by the applicable provisions of Chapter 14 without ruling directly on retroactive application of the statute.  Stacy Steadman v PECO Energy Company, C-20042529, Opinion and Order entered February 7, 2005 (Steadman) at 4; Marie Jackson v Philadelphia Gas Works, C-20031729, Opinion and Order entered February 4, 2005 (Jackson) at 4-5.  Some ALJs have applied Chapter 14 in hearings on ability-to-pay appeals before them because the hearings are de novo proceedings convened after December 14, 2004.  E.g., Deborah Lepley v. the Peoples Natural Gas Company, d/b/a Dominion Peoples, Z-01630150 (Lepley); Kamilah Nichols v. Duquesne Light Company, Z-01699804 (Nichols); Denise B. Pontious v. West Penn Power, Z-01665213 (Pontious).


Section 1405(B) prescribes the permissible length of payment arrangements so that arrears are paid in full over various time periods, depending on the income level of the customer.  66 PA.C.S. §1405(B).  Section 1405(B) provides in pertinent part that:
§1405.  Payment Agreements.
*   *   *

  (B)
Length of Payment Agreements. -- The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the Commission and is entered into by a public utility and a customer shall not extend beyond:

(1)
Five years for customers with a gross monthly household income level not exceeding 150% of the federal poverty level.

*   *   *



At the time of the hearing, Golden’s arrearage was $5,179.00.  Dividing this amount by 60 provides monthly payments of about $86.30.  The BCS-ordered monthly payment on arrears was $15.00.




Section 1405(C) of the Act has been applied by some ALJs and the Commission to deprive the Commission of jurisdiction to set payment plans for utility customers that receive CAP rates.  66 Pa.C.S. §1405 (C); Lepley, Pontious.  Section 1405(C) provides that:

  (C)
Customer Assistance Programs. -- Customer Assistance Program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the Commission.



However, recently, ALJ Susan Colwell has written a persuasive initial decision that holds that Chapter 14 does not deprive the Commission of jurisdiction, but does deprive it of the power to take certain kinds of actions.  Doris Rudacille v. PECO Energy Company, C-20043504, Initial Decision (I.D.) dated April 4, 2005 (Rudacille).  The Commission has not yet reviewed this decision.  While considering a Motion to Dismiss for Lack of Jurisdiction brought before her, Judge Colwell ruled:

Respondent confuses the jurisdiction of the Commission to hear the case with the power to grant the relief requested.  The Pennsylvania Supreme Court explained the difference:


Jurisdiction and power are not interchangeable although judges and lawyers often confuse them – Hellertown Borough Referendum Case, 354 Pa. 255, 47 A.2d 273 (1946).  Jurisdiction relates solely to the competency of the particular court or administrative body to determine controversies of the general class to which the case then presented for its consideration belongs.  Power, on the other hand, means the ability of a decision-making body to order or effect a certain result. Delaware River Port Auth. v. Pa. Public Utility Commission, 408 Pa. 169, 178, 182 A.2d 682, 686 (1962); see also Beltrami Enterprises, Inc. v. Com. of Pa. Dept. of Environmental Resources, 632 A.2d 989, 993 (Pa. Cmwlth. Ct. 1993) (fact that administrative agency may not have power to afford relief in particular case presented is of no moment to determination of its jurisdiction over general subject matter of controversy).  Reidel v. The Human Relations Comm’n of the City of Reading, 559 Pa. 33, 39-40, 739 A.2d 121, 124 (1999).  See also In Re:  Melograne, 571 Pa. 490, 812 A.2d 1164 (2002); Bell Telephone of Pa. v. Philadelphia Warwick Co., 355 Pa. 637, 50 A.2d 684 (1947).  

The Commission has jurisdiction over the service provided by jurisdictional public utilities, including their rates and billing practices.  Section 1405(d) does not strip the Commission of jurisdiction; rather, it limits the Commission’s power to grant the relief of a payment arrangement pursuant to that jurisdiction under the circumstances set forth, i.e., when there is no change in economic circumstances, when there has been a prior payment arrangement, and when that prior arrangement was abrogated by the customer.
(Emphasis added) Rudacille at 6-7.  This ALJ finds Judge Colwell not only persuasive but correct, and she will follow this ruling henceforth.


Section 1405(D) has been applied by some ALJs to prohibit the Commission from setting a payment arrangement because payment arrangements have been previously set and not kept, even though those payment arrangements were established and broken before December 14, 2004.  This section has been applied to allow the utility the managerial discretion to set another payment arrangement.  Kamilah Nichols v. Duquesne Light Company, Z-01699804, I.D. dated March 3, 2005.  Section 1405(D) provides that

  (D)
Number of Payment Agreements. -- Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.



This ALJ has applied the provisions of Chapter 14 to what she regards as continuing obligations and actions, specifically billing for and paying for the consumption of utility service.  She did not regard these obligations or actions as severable, and completed at any one date, unless the account is closed.  Therefore, she regarded application of Chapter 14 to continuing obligations and repeated actions regarding billing and payments to be permissible, and not a matter of retroactive application of the Act.  However, Judge Colwell has presented a different analysis of what constitutes retroactive application of a statute.


First the Judge points out that the Legislature did not specify that the Act was to be applied retroactively, which the Legislature does state when it so intends.  Id. at 7-8.  She points out that, as a general rule, new statutes are only to be applied prospectively.  Next she considers

... whether application of the new enactment would qualify as retroactivity:   

. . . in order to invoke the presumption against retroactivity it is necessary to determine whether the proposed application of the enactment at issue would actually be “retroactive.”  A retroactive law is “one which relates back to and gives a previous transaction a legal effect different from that which it had under the law in effect when it transpired”.  Com., Dept. of Labor and Industry, Bureau of Employment Sec. v. Pennsylvania Engineering Corp., 54 Pa.Cmwlth. 376, 380, 421 A.2d 521, 523 (1980).  However, our courts have held that “[w]here . . . no vested right or contractual obligation is involved, an act is not retroactively construed when applied to a condition existing on its effective date even though the condition results from events which occurred prior to that date”.  Creighan v. Pittsburgh, 389 Pa. 569, 575, 132 A.2d 867, 871 (1957) (emphasis added).  Brangs v. Brangs, 407 Pa. Super. 43, 595 A.2d 115 (1991).


The question [then] becomes whether the application of Chapter 14 would result in a legal effect different from that which was applicable prior to its enactment....  
(Emphasis added).  Id. at 8-9.  This question must be asked and answered in each case that comes before an ALJ.  The Commission has ruled that a payment arrangement is a privilege and not a right, and is not appropriate when complainants fail to exhibit good faith conduct.  Mandell v. Duquesne Light Company, Docket No. C-20030234 (Order entered March 17, 2004).

Application of Chapter 14 to This Case



At the hearing, the ALJ emphasized to Golden the importance of paying her monthly bill, and pointed out that PECO could terminate her service for non-payment.  PECO stated that if the bill for monthly consumption had not been paid, it would pursue termination in April after the end of the winter termination procedures.  However, recently-enacted amendments to the Public Utility Code change this picture, namely the Responsible Utility Customer Protection Act (Act), codified at Chapter 14 of the Public Utility Code, 66 Pa.C.S. §§1401, et seq.  Termination of service for non-payment of non-disputed bills may now occur much more easily.



The Commission has been guided by the applicable provisions of Chapter 14 in disposing of cases before it.  Steadman, Jackson.  Judge Colwell cites case law holding that a retroactive law is “one which relates back to and gives a previous transaction a legal effect different from that which it had under the law in effect when it transpired”.  Rudacille.  Section 1405(D), effective December 14, 2004, provides that the Commission shall not establish, and shall not order a public utility to establish a second payment agreement, although a utility may in its discretion enter into a second or subsequent payment agreement with a customer.  


Preexisting Commission case law held that the utility is required to give a customer only one payment arrangement, and that absent a change in circumstances only one payment arrangement should be given, although that utility has the discretion to offer more than one.  Also, BCS shall order only one payment arrangement unless circumstances have changed.  Frayne v. PECO Energy Company, Docket No. C-20029005, Order entered 9/10/03, Order on Reconsideration entered 12/23/03 (Frayne).  This is essentially the same rule of law as found in Section 1405(D).


Golden’s complaint was filed and answered in June and July of 2003, before the dates of the Frayne rulings, but not heard until February 20, 2004, several months after them, and thus, the Frayne rulings would apply to the decision on her complaint.  Therefore, applying Section 1405(D) would not be retroactive application of the Act, because it would produce the same result as under Frayne.  However, applying the Act based on any earlier payment agreements put into evidence by PECO would amount to retroactive application, because these are not the conditions existing on the effective date of the Act, December 14, 2004.  


In addition, the Commission previously ruled that if the Complainant is admitted into the utility’s CAP program, any payment arrangement established by the Commission is moot, and the customer is required to make payments as required by the CAP administrators.  Barjola v. PECO Energy Company, Docket No. C-20016570, Order entered 12/20/02 (Barjola).  This is very similar to the rule of law embodied in Section 1405(C), so long as this section is applied following Judge Colwell, to limit powers of action, and not to eliminate jurisdiction.  Although Barjola appears to have been honored more in the breach than in the light of day, nonetheless, it is existing valid Commission precedent.  Golden’s complaint was filed well after Barjola was decided.


In short, whether this ALJ applies the relevant sections of the Act here, or Commission precedent, she is likely to come out in the same place, and application of the Act would not be retroactive.

Burden of Proof


As the complainant, Golden has the burden of proof to support the affirmative relief she seeks from the Commission.  Complainant must show that PECO broke the law or the Commission’s regulations or disobeyed a Commission Order in billing her, or that PECO is responsible or accountable for the problem described in the complaint, in order to prevail.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), generally provides that a party seeking affirmative relief from the Commission has the burden of proof.  Commission decisions also emphasize this rule in appeals of BCS decisions.  Stammel, Slip Opinion at 5.  Here, Golden seeks to be put on a budget of $100.00, and then when she gets a job, to pay more.


The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The term “preponderance of the evidence” means one party must present evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  If a Complainant initially makes out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Malcolm Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).


In addition to determining whether Complainant has satisfied her burden of proof, care must be exercised to ensure that the material facts underlying the Commission’s decision are supported by substantial evidence.  2 Pa. C.S. §704.  The term “substantial evidence” has been defined by the various Pennsylvania courts as being such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western R. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Pa. Dept. of Pub. Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984).

The Evidence


At the hearing, Complainant Golden testified that she had not worked for two years.  She previously worked at Sacred Heart Church as a housekeeper for the priests.  The job was temporary until another woman returned to the job.  She was not sure she could get cleaning work anymore, and was looking for light office work.  She testified that she had a cough all the time, and could not get rid of it, and sometimes felt like she could not breathe.  Tr. 19, 27.  She had not been to a doctor about the cough and does not have a doctor.  She has no health coverage.  Tr. 27.  When she applied for State Medical Insurance, Keystone Mercy, they turned her down because she was a few dollars over the limit.  Tr. 30.  Her daughter was on it but they took her off.  Id.


The Goldens live frugally: no cable TV, no TV dish, the daughter walks to school; Golden usually gets her daughter’s clothes from her church; she gets rides from her neighbors to the food store; she has no credit cards and no loans.  Irene has a small computer to use for school reports; it does not provide access to the internet.  Tr. 31


When asked about medical bills, Golden referred to her son’s doctor’s bills without giving any amount.  She does owe a dentist $500.00 for her daughter’s care but isn’t paying on this bill now.  She says she will start paying the dentist $10.00 a month when her daughter goes back for more treatment.


The son’s heart condition is not fully diagnosed. He developed it after he started taking Stackers Diet Supplement with Ephedrine for quick weight loss.  He has both a doctor and a lawyer for this condition.  He takes medication for an irregular heart beat and rapid palpitations.  Golden had neither a land phone nor a cell phone until her son returned home, and then she had to get a land phone because of his medical condition.


Golden asked to be put on a monthly budget amount of $100.00.  This is less than her current bill in many months of the year, and less than her average bill or her calculated budget bill at the time of the hearing.  The Commission does not favor below budget billing unless exceptional circumstances exist, such as a continuing medical emergency, Mill v. Pa. PUC, 447 A. 
2d 1100 (PA. Cmwlth. 1982); Kea v. Peoples Natural Gas Co., 60 Pa. PUC 215 (1987) or impoverishment due to medical expenses, Agentis v. UGI Utilities Inc., Docket No. C-00935074 (Order entered 10/20/94).  Otherwise, the customer should have a good payment history, and a certain and positive change in financial circumstances should be going to occur by a date certain in the near future.  Baum v. Duquesne Light Company, 56 Pa. PUC 742 (1983).  None of those circumstances exist here.


In fact, Golden has been looking for a job for two years without success, and now states that she is going to look for a different kind of work.  She is also in poor health, with a constant cough.  There does not seem to be a strong likelihood that she will be employed again soon.



Unless good reason is shown, a customer is required to make payments according to the prior informal BCS decision while appealing the BCS plan and if the customer fails to make such payments, the customer is required to make a catch-up payment.  Stammel v. PG Energy, Opinion and Order entered May 21, 2003 at Docket No. C-20027994; Claypool v. T.W. Phillips Gas & Oil Co., Opinion and Order entered December 22, 1995 at Docket No. Z-00248730.  Golden has offered no acceptable explanation of failing to make her BCS payments as ordered previously, or of failing to make her CAP Rate payments in full on time.  Therefore, she has not complied with the Claypool standard to be granted relief.  


Therefore, for all these reasons, Golden’s complaint must be dismissed.



BCS did not order payment of an up-front lump sum amount, and so the catch-up amount under the BCS decision is the only lump sum issue.  PECO calculated the catch-up amount at the time of the hearing to include undisputed charges since the BCS decision, based on [CAP Rate] budget billing and taking account of payments made, and this amount was $1,187.00.  Tr. 41.  PECO calculated this amount correctly under Stammel because it did not include any payments toward the arrearage in the amount.
  If Golden were not a CAP Rate customer, Section 1405(B) would provide that this amount be included in the total arrearage and be paid off over 5 years.  However, since she is a CAP Rate customer, the Commission should accept PECO’s calculation of a lump sum catch-up amount payment.  This is in accord with the Commission’s preexisting policies on catch-up amounts.


Golden also alleges that she is not getting the correct reading from her meter.  PECO 1 shows that Golden received estimated gas bills for 12 out of 13 readings in the months including February 2002 to February 2003.  The ALJ notes here that PECO was not in compliance with 52 Pa.Code §56.12.  PECO took a second, actual reading in February 2002 and cancelled her previous bill, and issued her a new, higher bill.  PECO 1 at 1.  PECO did not issue her another corrected bill, but it took an actual reading in December 2003, and the amount of the consumption for that reading indicates that it possibly includes usage that was not properly estimated in previous months.  I say this because her daily average gas usage for December 2002 was shown as 11.8 CCF, and for the next year, December 2003, it was shown as 7.0 CCF.  This fluctuation could have had other causes, such as temperature fluctuations, but there is no evidence on that point.  


PECO’s evidence shows that it had been having problems on some accounts where the modules that were attached to the gas meters to give remote readings were not functioning properly in some cases.  According to its witness, PECO received a remote reading in March 2003 on this account that would have made any corrections between what was estimated and what was the actual use on the meter.  PECO did receive a remote reading on that date.  PECO 1 at 2.  PECO would only rebill if it had overestimated the customer, but “as long as the actual reading was over and above what the estimates were, the usage would just adjust itself.”  Tr. 48-49


The ALJ concludes that Golden was receiving erroneous readings on her gas meter, but that these readings apparently did not provide her with uncorrected over billings.


CONCLUSIONS OF LAW



1.
The Commission has general jurisdiction of the subject matter and the parties.  66 Pa. C. S. §§701, 1501


2.
The Commission should not set a payment arrangement different than the CAP Rate payments set out by PECO’s CAP Rate administrator.  Barjola; Section 1405(C)


3.
The Commission should not set another payment arrangement other than the existing arrangement based on PECO’s CAP Rate set forth in the BCS decision at S.T. 1320053.

Frayne, Section 1405(D)


4.
The Commission should direct Golden to pay the CAP Rate catch-up amount as calculated by PECO.


5.
Respondent has not violated any provision of the Public Utility Code, Commission Regulations or Commission Order.



6.
The Commission cannot dismiss a Complaint based on Section 1405(C) until it determines that (1) there is no change in income within the meaning of the statute; (2) there has been a prior payment arrangement; and (3) the customer has defaulted on it.  Rudacille.  Here, Golden had defaulted on her current payment arrangement.


7.
When the words of a statute are unambiguous, they are not to be disregarded under the pretext of pursuing the spirit of the statute.  1 Pa. C.S. § 1921(a).  



8.
A statute is normally construed to operate prospectively.  Pope v. Pennsylvania Threshermen & Farmer’s Mutual Casualty Ins. Co., 176 Pa. Super. 276, 278, 107 A.2d 191, 192 (1954).



9.
No statute shall be retroactive unless clearly and manifestly so intended by the legislature.  Krenzelak v. Krenzelak, 503 Pa. 373, 380, 469 A.2d 987, 990 (1983).  Sanders v. Loomis Armored, Inc., 418 Pa. Super. 375, 614 A.2d 320 (1992).

10.
The effective date of Chapter 14 is December 14, 2004.  

11.
A retroactive law is “one which relates back to and gives a previous transaction a legal effect different from that which it had under the law in effect when it transpired”.  Com., Dept. of Labor and Industry, Bureau of Employment Sec. v. Pennsylvania Engineering Corp., 54 Pa.Cmwlth. 376, 380, 421 A.2d 521, 523 (1980).



12.
Where no vested right or contractual obligation is involved, an act is not retroactively construed when applied to a condition existing on its effective date even though the condition results from events which occurred prior to that date.  Creighan v. Pittsburgh, 389 Pa. 569, 575, 132 A.2d 867, 871 (1957); Brangs v. Brangs, 407 Pa. Super. 43, 595 A.2d 115 (1991).



13.
Complainant has not upheld her burden of proving that she is entitled to more favorable payment arrangements under Commission precedent.



14.
A customer is required to make payments according to the prior informal BCS decision while appealing the BCS plan and if the customer fails to make such payments, the customer is required to make a catch-up payment.  Stammel v. PG Energy, Opinion and Order entered May 21, 2003 at Docket No. C-20027994; Claypool v. T.W. Phillips Gas & Oil Co., Opinion and Order entered December 22, 1995 at Docket No. Z-00248730.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint docketed at Z-01320053, Theresa Golden v. PECO Energy Company, is hereby sustained to the extent she received inaccurate bills, but is otherwise hereby dismissed and the case shall be marked closed.

2.
That within fifteen (15) days of entry of the Final Commission Order, Respondent shall issue a bill to Complainant in an amount equal to all amounts owed for consumption but not paid since the informal BCS Decision at S.T. 1320053 was issued.  Complainant shall pay this amount within thirty (30) days of issuance and then pay an amount calculated to eliminate her arrearage in 5 years in addition to the budget bill until her account is current.  This bill shall be calculated in accordance with the Commission's Order in Stammel v. PG Energy, a Division of Southern Union Company, Opinion and Order entered May 21, 2003 at Docket No. C‑20027994 and Moeller v. Duquesne Light Company, Opinion and Order entered September 22, 2003 at Docket No. Z‑01215104, Section 1405(B)(i), 66 Pa. C.S. §1405(B)(i).



3.
That Theresa Golden shall pay to PECO Energy Company, an amount equal to the bill issued pursuant to Ordering Paragraph 3 within thirty (30) days of issuance and pay, on or before the monthly billing due date, her regular budget billing plus $86.30 until the arrearage is paid in full.

4.
That, as long as Theresa Golden keeps the payment schedule stated in this order, PECO Energy Company, shall not suspend or terminate her utility service except for valid safety or emergency reasons or assess late payment or finance charges against her account.

5.
That, if Theresa Golden does not keep the payment schedule stated in this Order, PECO Energy Company, is authorized to suspend or terminate her utility service in accordance with the Commission's regulations in Chapter 56 of Title 52 of the Pennsylvania Code.

Dated:  April 27, 2005




_______________________________






Allison K. Turner






Administrative Law Judge

	� 	In the Stammel case, the Commission amended the then-current method for calculating the Claypool “catch-up” amount so that “the Claypool catch up amount shall be limited to the sum of any missed payments related to current consumption that accrued since the establishment of the customer’s payment arrangement.”  Therefore, the Claypool “catch up” amount shall be limited to the consumption portion of the payment arrangement.  Stammel, Slip Opinion at 7-8





	�	A number of these Conclusions of Law were incorporated from Rudacille. 
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