BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
Melrose Realty Company, Inc.
:

:

v.
:

C-20042866


:
Jai-Ambe, Inc., Jai-Mai, Inc. and 
:

Drums Motel, LLC
:
INITIAL DECISION 
Before

Ember S. Jandebeur
Administrative Law Judge 
HISTORY OF THE PROCEEDINGS 
This Initial Decision denies the relief requested in the Petition to Intervene filed by Charan Singh and Bhupindar
 Singh for reasons set forth in the Discussion below.

On April 26, 2004, Melrose Realty Company, Inc. (Complainant or Melrose) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Jai-Ambe, Inc., Jai-Mai, Inc., and Drums Motel, LLC (Respondents).  In the Complaint, Melrose Realty alleged that the Respondent “is a de facto public utility” and that the Respondents unilaterally determined to terminate service to the Complainants.  The Complainant asked that the Commission declare the Respondents a public utility, enjoin them from terminating service, require the Respondents to disclose financial information concerning the utility service, order a refund of unlawfully collected fees, fine the Respondents, and provide any other appropriate relief.

On May 14, 2004, the Respondents filed their Answer and New Matter.  Respondent’s Answer denied the material averments and requested that the Commission find that they are not a public utility and dismiss the Complaint; their New Matter alleged that the Complaint amounted to a contract dispute over which the Commission lacked jurisdiction.

On May 18, 2004, the Complainants filed their Response to New Matter wherein they denied the material averments and reaffirmed their position as presented in the Complaint.

On June 25, 2004, the matter was assigned to the undersigned ALJ and a Hearing Notice was provided to the Parties setting an initial hearing in the matter for September 8, 2004.  At the request of Respondents’ counsel and by Hearing Cancellation/Reschedule Notice dated August 12, 2004, the hearing was rescheduled to October 25, 2004.  After consultation with the Parties, the October 25, 2004, hearing was converted to a prehearing conference held by telephone on October 25, 2004.  A transcript of the prehearing conference was produced comprising forty-nine (49) typewritten pages.  

The October 25, 2004, Prehearing Conference addressed the following: (1) Respondents’ Motion for Judgment on the Pleading, (2) Respondents’ Motion to Consolidate, (3) Complainant’s Motion to Compel Discovery, and (4) dates for hearing.  Respondents’ Motion to Consolidate requested consolidation of this matter (Melrose) with a similar matter, Pilot Travel Centers, LLC v. Jai-Mai, Inc. at Docket No. C-20031054.  At the time of the prehearing conference, the Initial Decision in Pilot Travel Centers, LLC v. Jai-Mai, Inc. had been issued (dated September 29, 2004, and served on the Parties October 12, 2004).  Therefore, consolidation was denied orally.  The Respondents withdrew their initial Motion for Judgment on the Pleadings.  (A copy of the Withdrawal was not provided to the undersigned ALJ therefore, the date of the withdrawal is not known.)  With regard to the Complainants’ Motion to Compel Discovery, it was agreed that the Complainant would narrow Interrogatory No. 22 and that the Respondent would Answer Interrogatories 1-28 and respond to all of the requests for Production of Documents by November 30, 2004. 

On November 24, 2004, Respondents counsel sent the undersigned ALJ a letter in which counsel argued that Melrose, having sold its property involved in the Complaint no longer had standing to bring its Complaint.  Counsel further stated that Melrose “admitted that it has not paid any monies to my clients.”  Counsel requested a telephone prehearing conference and an extension of time in which to meet outstanding discovery requests.

On November 30, 2004, Complainant’s counsel sent the undersigned ALJ a letter in which counsel confirmed Melrose sold the subject property, but argued that the sale did not alter Melrose’s interest in the proceeding.
On February 10, 2005, the hearing in this matter was held.
On or about March 28, 2005, Gordon L. Bigelow, Esq. counsel for Charan and Bhupindar Singh filed a Petition to Intervene in the above referenced Complaint.  The Petition to Intervene has thirty (30) paragraphs with three (3) subsections titled: “Petitioners Interest in the BVI Sewage Treatment Facility”, “Threatened Termination of Sewage Treatment Service”, and “Complainant’s April 26, 2004 Formal Complaint.”  The Petition concluded with a request that the Commission grant their request to Intervene. 
On or about April 6, 2005, Walter T. Grabowski, Esq. counsel for Jai-Ambe, Inc., Jai-Mai, Inc. and Drums Motel, LLC filed an Answer to the Petition to Intervene.  Respondent’s Answer answered each or the thirty (30) paragraphs specifically and raised New Matter.  The New Matter asserted that Petitioners should not be allowed to intervene because they failed to set forth a claim under 66 Pa. C.S. §1312(a)
; and because 52 Pa. Code §5.74 “requires that a petition for intervention be filed on or before the date of the hearing or upon a showing of extraordinary circumstances.”
Complainant Melrose did not file a response to the Petition.

Both the Petition and Respondents’ Answer to the Petition being in, this matter is ripe for decision. 

DISCUSSION

Title 52 of the Pennsylvania Code, Chapter 5 describes the intervention process in a Formal Proceeding before the Commission.  Chapter 5 details six elemental issues regarding intervention.  They are: initiation as an intervenor; eligibility; form and content of a petition to intervene; filing the petition; notice and service of the petition; and limitations on participation.  For purposes of this decision, two parts are pertinent; those are the sections that address eligibility and the filing of the petition.  52 Pa. Code §§ 5.72(a) (1-3) and 5.74(a).
Section 5.72 Eligibility to Intervene, states:
(a)
Persons.  A petition to intervene may be filed by a person claiming a right to intervene or an interest of such nature that intervention is necessary or appropriate to the administration of the statute under which the proceeding is brought.  The right or interest may be one of the following: 

(1)
A right conferred by statute of the United States or of the Commonwealth. 


(2)
An interest which may be directly affected and which is not adequately represented by existing participants, and as to which the petitioner may be bound by the action of the Commission in the proceeding. 


(3)
Another interest of such nature that participation of the petitioner may be in the public interest. 

In this case, only subsection (2) or (3) would be applicable.  The Petition at Paragraph 21 stated, “Petitioners seek to intervene in this matter in order to protect their interest in the continued use of the sewage treatment facility, to insure that all illegally collected rates are refunded to them, and to make sure that all future operation of the facility and charges are approved by the Public Utility Commission.”  Paragraphs 22-24 set forth additional reasons cited by Petitioners for seeking intervention based upon protecting their interests.  Paragraph 25 indicated that general public interest was not being asserted; therefore, subsection (3) was not invoked.  Paragraph 26 indicated the Petitioners and Complainants interests, while similar, are not the same and Petitioner asserted they are not adequately protected by Complainant’s case.  In summary, the Petitioners claim of eligibility rests upon subsection (2) which states “[t]he right or interest may be one of the following: [a]n interest which may be directly affected and which is not adequately represented by existing participants, and as to which the petitioner may be bound by the actions of the Commission in this proceeding.”
Based upon the nature of the Petitioners relationship with the Respondents, 52 Pa. Code §5.72 (a) (2) would make them eligible to intervene in this case.
Turning to 52 Pa. Code §5.74 entitled “Filing of Petitions to Intervene,” this section of the Code specifically states: “Intervention will not be permitted once an evidentiary hearing has concluded absent extraordinary circumstances.”  There are no extraordinary circumstances present in the history of this Complaint and Petition to Intervene.  In fact, there was an earlier complaint involving this sewage treatment facility filed on July 29, 2003, entitled Pilot Travel Center, LLC v. Jai Mai, Inc., that was similar to the instant complaint.  Counsel for the Petitioners testified at the hearing on that matter in January 2004.  At that hearing, Petitioners Counsel was asked, “[A]s counsel to Bhupindar and Charan Singh, are you aware of the difficulties that they have experienced with regard to their Texaco gas station in Drums, Pennsylvania?”  Petitioners Counsel answered “yes.”  Petitioners Counsel went on to explain the primary “difficulty” was with the sewage treatment facility.  An Initial Decision in Pilot Travel Center, LLC v. Jai Mai, Inc. was issued September 29, 2004.  A final order from the Commission has not issued as of the writing of this Initial Decision.  

In addition, as is noted in the History, above, Melrose filed the current Complaint on April 26, 2004.  A hearing was held on February 10, 2005.  This Petition to Intervene was filed on or about March 28, 2005.  The question has to be asked, why was the Petition not filed nearly a year earlier, when Melrose filed its Complaint on April 26, 2004, or at least, before the hearing in February 2005?  Counsel for the Petitioners and the Petitioners have been well aware of the ongoing controversy surrounding whether or not this sewage treatment facility is a public utility since mid 2003.  There are no extraordinary circumstances present in this Petition that warrants granting intervenor status after the hearing.  Therefore, pursuant to 52 Pa. Code §5.74 the Petition is denied. 
ORDER

THEREFORE,

IT IS ORDERED:


That the Petition to Intervene filed by Charan and Bhupindar Singh in the matter of Melrose Realty Co., Inc. v. Jai-Mai, Inc., Jai-Ambe, Inc and Drums Motel, LLC at Docket C‑20042866 is denied.
Date:
April 28, 2005




_________________________________








Ember S. Jandebeur







Administrative Law Judge
� The Petition to Intervene incorrectly noted the Docket Number for this action as C-20042966.  The correct Docket number is C-20042866.  


� Counsel for the Singh’s spelled Bhupindar with and without an “h.”  (See the Petition and the attached cover letter.)  Not knowing how Mr. Singh would prefer his name spelled, I have arbitrarily spelled it with the “h.”


� This claim is not addressed as the Petition is denied on other grounds.
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